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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff and Appellee, 
vs. 
ELMER ANTHONY 
CANDELARIO, 
Defendant and Appellant. 
BRIEF OF APPELLANT 
Case No. 20060791 
JURISDICTION 
This Court has jurisdiction pursuant to Utah Code Ann. § 78-2a-3(2) 
(e). (2002) 
STATEMENT OF THE ISSUES ON APPEAL, STANDARD 
OF REVIEW AND PRESERVATION IN THE TRIAL COURT 
1. Was Defendant unlawfully detained for investigative questioning 
after a routine traffic stop? 
2. Were Defendant's Fourth Amendment rights as a parolee 
violated incident to the search of his vehicle? 
1 
Standard of Appellate Review: The, foregoing issues may present 
mixed questions of fact and law to be analyzed pursuant to State v. Pena, 
869 P. 2d 932, 936-40 (Utah 1994). 
The Court reviews factual questions under the clearly erroneous 
standard and legal questions under the correctness standard. Jeffs v. Stubbs, 
970 P.2d 1234, 1244 (Utah 1998). 
Constitutional questions and matters of statutory interpretation are 
reviewed for correctness, with no deference accorded to the trial court. State 
v. James, 819 P.2d 781, 796 (Utah 1991). 
Preservation of issues on appeal: The foregoing issues were raised in 
Defendant's Motion to Suppress and at the hearing on the Motion to 
Suppress (R. 57-69 at addendum C; R. 217, pages 4-33 at addendum D). 
CONSTITUTIONAL PROVISIONS, STATUTES AND RU1-US 
The Fourth Amendment of the Constitution of the United States 
provides: 
The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized 
2 
STATEMENT OF THE CASE 
Tooele City police officers stopped the Defendant Elmer Anthony 
Candelario (Elmer) for speeding on February 24, 2006. The officers notified 
a detective with the Tooele City Police and ATF Task Force who notified 
Elmer's parole officer of the stop. (R. 217 at addendum D, pages 7-13) 
Elmer's parole officer arrived on the scene of the stop and searched 
Elmer's vehicle. The officers who searched the car found, among other 
things, drugs and drug paraphernalia. (R. 217 at addendum D, pages 18-27) 
Elmer was charged with possession or use of heroin, a controlled 
substance (in a drug free zone), a second degree felony, in violation of Utah 
Code Ann. § 58-37-8(2)(a)(i), Possession or use of methamphetamine, a 
controlled substance (in a drug free zone), a second degree felony, in 
violation of Utah Code Ann. § 58-37-8(2)(a)(i), purchase, transfer, 
possession of use of a dangerous weapon by a restricted person, a third 
degree felony, in violation of Utah Code Ann. § 76-10-503(2)(b), and 
purchase, transfer, possession or use of a dangerous weapon by a restricted 
person, a third degree felony, in violation of Utah Code Ann. § 76-10-
503(2)(b). (R. 1-4) 
A Preliminary Hearing was held on March 29, 2006. Elmer was bound 
over for trial to the District Court. (R.218 at addendum B, pages 3-23) 
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Elmer filed a Motion to Suppress on May 24, 2006. (R. 56-72 at 
addendum C) A hearing on the Motion to Suppress was held on June 6, 
2006. The trial court denied the Motion to Suppress on the same date. (R. 
218 at addendum D) 
The parties and Court signed off on a Statement of Defendant in 
Support of Guilty Plea and Certificate of Counsel (Sery plea) pursuant to 
which Elmer entered guilty pleas to Count 2 of the Information, possession 
or use of methamphetamine, a controlled substance (in a drug free zone), a 
second degree felony and Count 4 of the Information, purchase, transfer, 
possession or use of a dangerous weapon by a restricted person, third degree 
felony. Counts 1 and 3 of the Information were dismissed. The Court agreed 
to issue a Statement of Probable Cause and to stay the commitment on the 
sentence pending appeal. (R. 97-104 at addendum E) 
Elmer was sentenced on August 7, 2006 and this appeal ensued. (R. 
214) 
STATEMENT OF THE FACTS 
1. At all times mentioned herein, Elmer was on parole. Among 
other things, he agreed that "I will permit officers of Adult Probation and 
parole to search my person, residence, vehicle or any other property under 
my control without warrant at any time, day or night, upon reasonable 
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suspicion to ensure compliance with conditions of my parole. (R. 218 at 
addendum B, pages 5-6) 
2. On Friday, February 24, 2006, at the hour of 1:04 p.m., at the 
junction of Smelter Highway and 500 North, Tooele, Utah, Tooele City 
Police Officers Eli Wayman and Rob Wallace stopped Elmer for speeding. 
Officer Wayman exited his vehicle, approached the driver, told him why he 
had been pulled over and asked Elmer to produce his driver license and 
registration. (R.217 at addendum D, pages 7-9) 
3. Elmer produced a valid driver license and advised Officer 
Wayman that his car had been worked on and that he wasn't sure if the 
registration was in the car. Officer Wayman asked for proof of insurance and 
Elmer replied that he had insurance but wasn't sure if the documentation 
was in the car. Officer Wayman told Elmer to look for the information to see 
if it was the vehicle while he ran a check on the driver license. (R. 217 at 
addendum D, page 9) 
4. Officer Wayman returned to his vehicle and recalled that when 
he initially contacted Elmer, he noticed a jacket that was on the dashboard of 
the vehicle. When he was running the check of the driver license, he noticed 
Elmer had taken the jacket and was moving it around and moving other 
items in the car and testified that "It was not indicative of someone looking 
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for registration. He wasn't reaching over checking the glove box, checking 
the visor, and it kind of raised a red flag with me." (R. 217 at addendum D, 
pages 9-10) 
5. After Officer Wayman had run the driver license, he returned to 
Elmer's car to determine if the registration and proof of insurance had been 
located. Officer Wayman observed that he thought Elmer was very nervous 
and that he was perspiring. Officer Wayman returned to his vehicle to run a 
check on Elmer's license plate. (R. 217 at addendum D, page 11) 
6. Officer Wayman determined that Elmer had a valid driver 
license and registration and that there were no outstanding warrants for his 
arrest. (R. 217 at addendum B, pages 14-15) 
7. Officer Wayman issued a citation for speeding and no proof of 
insurance at 1:11 p.m., the time he had noted on that document. (R. 217 at 
addendum D, page 13) 
8. Officer Wayman called Detective Roger Niesporek, Jr. with the 
Toole City Police and the ATF Task Force and inquired if there any warrants 
outstanding for Elmer which may not have appeared on the state wide 
system and if he was aware of any information he may have concerning 
Elmer. Niesporek stated he would contact AP&P and get back with him 
6 
shortly. Niesporek called back and said AP& P was on the way. (R. 217 at 
addendum D, page 13) 
9. Lonnie Walters of AP&P filled out a report referring to the call 
he received from Niesporek in which he stated that the call came in at 1:15 
pm. Walters testified that it could have taken five to ten minutes after the 
call to finish some work he was doing before he proceeded to the location 
where Elmer was stopped and that it took him about 2 minutes to drive to the 
scene. (R. 217 at addendum D, pages 23-25) 
10. When Lonnie Walters and Cami Ford of AP&P arrived at the 
scene of the stop, Walters asked Elmer what was going on. Elmer replied 
that he was stopped for a traffic violation. Walters asked where was going to 
which Elmer said he was going to Salt Lake. Walters asked if there was 
anything in the car he should know about and Elmer said no. Walters asked 
if he could search the car and Elmer replied "OK" or "go ahead." Cami Ford 
Walters and the officers assisted in the search. (R. 217 at addendum D, 
pages 25-26) 
11. The search of the vehicle and a later search at the jail produced 
two folding knives, an envelope containing some cash, baggies containing 
what appeared to be methamphetamine and heroin and additional cash in 
Elmer's belt and wallet. (R. 67-68 at addendum C) 
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SUMMARY OF ARGUMENTS 
I. 
Defendant was unlawfully detained for 
investigative questioning after a traffic stop 
Elmer was justifiably stopped for speeding but his resulting detention 
for further investigation after the stop was not reasonably related in scope to 
the circumstances that justified the stop of his vehicle in the first place. 
The Fourth Amendment of the Constitution of the United States 
guarantees the rights of people to be free from unreasonable searches. The 
officers who arrested Elmer discovered very quickly after the stop that he 
had a valid driver license and registration and that there were no outstanding 
warrants for his arrest. 
Federal and state law mandates that once a driver has produced a valid 
license and evidence of entitlement to use the vehicle, he must be allowed to 
proceed on his way, without being subject to further delay by police for 
additional questioning. 
II. 
Defendant's Fourth Amendment 
rights as a Parolee were violated 
incident to the search of his vehicle 
The trial court erred in finding that a parolee is not entitled to any 
Fourth Amendment rights. These rights cannot be asserted in the context of 
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proceedings to determine if a parolee has violated his parole, but if the 
actions of a parole officer result in the filing of new charges, parolees can 
assert certain Fourth Amendment rights in this context. 
A warrant based on probable cause is not generally required but a 
parole officer must have reasonable suspicion for investigating whether the 
parolee has committed a crime. 
The State contends that Elmer consented to the search of his vehicle 
by agents of AP&P. Elmer asserts that the consent was not valid because it 
was not voluntarily given and that it was obtained by police exploitation of a 
prior illegality, (unlawful detention after the traffic stop for investigative 
questioning) 
ARGUMENT 
I. 
Defendant was unlawfully detained for 
investigative questioning after a traffic stop 
Elmer concedes that Officers Wallace and Wayman justifiably 
stopped him for speeding. He asserts, however, that his resulting detention 
for almost thirty minutes after the stop was not reasonably related in scope to 
the circumstances that justified the stop of his vehicle in the first place. 
Article I Section 14 of the Utah Constitution and the Fourth 
Amendment to the United State's Constitution guarantee the rights of the 
9 
people to be free from unreasonable searches and seizures. See Terry v. 
Ohio, 392 U.S. 1 (1968); State v. Lopez, 873 P.2d 1157 (Utah 1994); State v. 
Chapman, 921 P.2d 446 (Utah 1996); State v. Tetmyer, 947 P.2d 1157 (Utah 
1997); See also, Utah Code Ann § 77-7-15 (Codifying the constitutionally 
mandated standard for investigative stops). 
The United States Supreme Court has held that "stopping an 
automobile and detaining its occupants constitutes a seizure" within the 
meaning of the fourth Amendment, "even though the purpose of the stop is 
limited and resulting detention quite brief." Delaware v. Prouse, 440 U.S. 
648, 653, 99 S.Ct. 1391, 1396, 59 L.Ed.2d 660 (1979). 
In State v. Ware, 2004 UT App. 194, quoting State v. Hansen, 2002 
UT 125, f 29, 63 P.3d 650, the Court said that "We consider two factors to 
determine whether a traffic stop was a reasonable seizure: (1) whether "the 
police officer's action was justified at its inception," and (2) whether "the 
resulting detention was reasonably related in scope to the circumstances that 
justified the interference in the first place." 
In Hansen the Court said: 
The second question in reviewing the legality of a traffic stop is 
whether the stop was reasonably related in scope to the traffic 
violation which justified it in the first place. See Patefield, 927 P.2d 
657. "Once a traffic stop is made, the detention 'must be temporary 
and last no longer than is necessary to effectuate the purpose of the 
stop.'" Lopez, 873 P.2d at 1133 (Quoting Florida v. Royer, 460 U.S. 
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491, 103 S.Ct. 1319 (1983)). Both 'the length and scope of the 
detention must be 'strictly tied to and justified by 'the circumstances 
which rendered its initiation permissible." State v. Johnson, 805 P.2d 
761, 763 (Utah 1991) (quoting Terry, 392 U.S. at 19-20). Therefore, 
an officer conducting a routine traffic stop may request a driver's 
license and vehicle registration, conduct a computer check, and issue a 
citation. United States v. Guzman, 864 F.2d 1512,1519 (9th Cir. 
1998). However, once the driver has produced a valid license and 
evidence of entitlement to use the vehicle, "he must be allowed to 
proceed on his way, without being subject to further delay by police 
for additional questioning," Id. 
State v. Robinson, 797 P.2d 431, 435 (Utah Ct. App. 1990). 
"Investigative questioning that further detains the driver must be 
supported by reasonable suspicion of more serious criminal activity. 
Reasonable suspicion means suspicion based on specific, articulable 
facts drawn from the totality of the circumstances facing the officer at 
the time of the stop." Lopez, 873 P.2d at 1132. 
Elmer produced a valid driver license. Officer Wayman learned from 
dispatch that Elmer's registration was valid and that there were no 
outstanding warrants for his arrest. 
Officer Wayman reported that Elmer appeared nervous and that he 
was sweating after the traffic stop. As the Court stated in State v. Schlosser, 
114 P.2d 1138, "When confronted with a traffic stop, it is not uncommon for 
drivers and passengers alike to be nervous and excited and to turn to look at 
an approaching police officer. See State v. Mendoza, 748 P.2d 181, 184 
(Utah 1997). A search based on such common gestures and movements is a 
mere "hunch" not an articulable suspicion that satisfies the Fourth 
Amendment. 
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When Officer Wayman asked Elmer for his registration and if the car 
was his, Elmer replied that the car was his, that some work had been done on 
the car and that he didn't think that the registration was in the car. He told 
Officer Wayman that he would continue to look for the registration while the 
Officer was running a computer check. 
In light of the foregoing circumstances, Officer Wayman's 
observation that Elmer moved items around in his car, is just as consistent 
with lawful activity as with criminal activity. In addition, it is doubtful 
Officer Wayman would have been able to determine from his vantage point 
in the police vehicle whether Elmer had checked the glove box for the 
registration. This is one of the "facts" on which he relied to lead him to 
believe that criminal activity was afoot. 
Nervousness, sweating, moving items around in the car and a claimed 
failure to look in the glove box for the registration do not support a 
reasonable suspicion of more serious criminal activity under Utah law and 
the Fourth Amendment to the United States Constitution. 
Having determined that Elmer had a valid driver license, valid 
registration and no outstanding warrants, Officer Wayman should have 
allowed him to proceed on his way, without being subject to further delay 
for additional questioning. 
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II. 
Defendant's Fourth Amendment 
rights as a parolee were violated 
One issue raised in the Motion to Suppress is whether Adult Probation 
and Parole Officers, Walters and Ford, had reasonable suspicion to search 
Elmer's car and person. The Utah Supreme Court addressed the issue of 
searches of parolees in State v. Velasquez, 672 P.2d 1261 (Utah 1983). 
In dealing with searches of parolees, we agree with those courts 
that have adopted what has been called a "middle ground" approach. 
In determining what constitutes permissible searches and seizures by 
parole officers, this approach, on the one hand, eschews the position 
that no constitutional protection should be afforded a parolee, but, on 
the other hand, does not require a warrant based on probable cause. 
Annot, Validity, Under Fourth Amendment, of Warrantless Search of 
Parolee or His Property by Parole Officer, 32 A.L.R. Fed. 155 
(1997). Thus, although a warrant based on probable cause is not 
generally required, a parole officer must have reasonable grounds for 
investigating whether a parolee has violated the terms of his parole or 
committed a crime, [citations omitted] 
The term "reasonable grounds" does not mean that which would 
be necessary for probable cause. Rather, it means a reasonable 
suspicion that a parolee has committed a parole violation or crime, 
[citations omitted] The search, however, must also be reasonably 
related to the parole officer's duty, [citations omitted] 
.. .For searches conducted by parole officers pursuant to the 
reasonable suspicion standard, "[a] search cannot be based upon mere 
hunch without factual basis, nor upon "casual rumor, general reputation, or 
mere whim."" Velasquez, 672 P.2d at 1262 (citations omitted). 
Police Officers and agents of Adult Probation and Parole cannot 
search a parolee just because he or she is on parole. 
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To determine whether the facts known to the officers legitimately 
gave rise to a reasonable suspicion, we do not address each fact in isolation, 
but instead view them in their totality. See State v. Strickling, 844 P.2d 979, 
983 (Utah Ct. App. 1992). 
When agents Walters and Ford searched Elmer's vehicle they knew 
the following: Elmer was on parole. He had been stopped for a traffic 
violation. He had a valid driver license, a valid registration and there were 
no warrants for his arrest. Officer Wayman found it odd that Elmer was 
nervous, sweating and moving things around in his vehicle during a 
computer search. Elmer had a substantial criminal history but had paid his 
fine on the latest conviction and no parole revocation proceedings were 
pending. 
The foregoing analysis clearly demonstrates that, based on the totality 
of the facts known to the parole officers, and the legitimate inferences drawn 
from those facts, they inappropriately concluded that they had a reasonable 
suspicion that Elmer had violated his parole or that he had committed a 
crime. 
A. Consent. 
One of the clearly established exceptions to a warrantless search is 
consent. State v. Arroyo, 796 P.2d 684, 687 (Utah 1990) 
14 
In Ham, Id. at 438-439, the Court said: 
A search following a consent, however, is valid only if "(1) the 
consent was voluntarily given, and (2) the consent was not obtained 
by police exploitation of the prior illegality." State v. Harmon, 854 
P.2d 1037, 1040 n. 1 (Utah App.).. .It is the State's burden to prove 
that a consent was voluntarily given. State v. Thurman, 854 P.2d at 
1263; State v. Robinson, 797 P.2d 431, 437 (Utah App. 1990). If the 
State fails to meet this burden, the evidence is deemed inadmissible 
against the defendant. Robinson, 797 P.2d at 437... 
This court has established an analytical framework for 
determining whether the State has met its burden of proving that a 
consent was voluntarily given: 
"(1) There must be clear and positive testimony that the consent 
was 'unequivocal and specific' and 'freely and intelligently 
given'; (2) the government must prove consent was given 
without duress or coercion, express or implied; and (3) [when 
evaluating these first two standards, we] indulge every 
reasonable presumption against the waiver of fundamental 
constitutional rights and there must be convincing evidence that 
such rights were waived." (citations omitted) 
The Utah Supreme Court has set out those factors necessary to 
establish the absence of coercion or duress: 
1) the absence of a claim of authority to search by the officers; 
2) the absence of an exhibition offeree by the officers; 3) a 
mere request to search; 4) cooperation by the [defendant]; 
and 5) the absence of deception or trick on the part of the 
officer. 
State v. Whittenback, 621 P.2d 103, 106 (Utah 1980) 
At the time of the search, Elmer was confronted with two armed 
police officers who had detained him for at least thirty minutes for 
questioning, a police vehicle parked behind him and two Adult Probation 
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and Parole agents. Any reasonable citizen would have concluded under these 
circumstances that they exhibited the authority to search his vehicle. 
Weapons, uniforms, badges, a police vehicle parked behind Elmer's 
car and the sheer number of the officers present at the time of the search 
represented a clear exhibition of force, coercion and duress by the officers. 
Agent Walters asked Elmer what was going on, where he was going 
and if there was any thing in the vehicle he wasn't supposed to have. Elmer 
replied that he had been stopped for speeding, that he was on his way to Salt 
Lake City and said no to the Officer's inquiry about whether there was 
anything in the car he wasn't supposed to have. 
Agent Walters made a "mere request" to search when he asked Elmer 
if he could look inside the car and reported that Elmer said "OK" or "go 
ahead." 
It cannot be said that Elmer cooperated with the officers in that he 
answered "no" to the question posed by Agent Walters, "Do you have 
anything in the car you are not supposed to have?" 
The State cannot meet its burden to prove that the consent was 
voluntarily given and the evidence seized during the search should be 
deemed to be inadmissible. 
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Elmers alleged "consent", even if voluntary, was invalid because it 
was gained by the officer's exploitation of their prior illegal conduct and, 
therefore, all evidence obtained thereby should be suppressed. 
In Ham, Id at 440, the court said: 
Even if a consent to search is deemed voluntary, it may still be invalid 
because it was "obtained by police exploitation of [a] prior illegality." 
Harmon, 854 P.2d at 1040; accord Arroyo, 796 P.2d at 688; State v. 
Castner, 825 P.2d 699, 704, (Utah App. 1992) 
Agents Walters and Ford were obviously looking for evidence 
demonstrating that Elmer had violated his parole agreement and were 
unconcerned about the provision of his parole agreement requiring 
reasonable suspicion. 
Officers Wayman and Wallace clearly had no reasonable suspicion to 
detain Elmer for further investigative questioning after the traffic stop. 
Even if the Court were to construe the consent to have been voluntary, 
it would still have been invalid because it was "obtained by police 
exploitation of a prior illegality as described above. 
CONCLUSION 
Based on the foregoing analysis, Elmer respectfully requests this 
Court to reverse the trial court's ruling denying his Motion to Suppress. 
DATED this 5th day of February, 2007. 
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ARNOVITZ, SMITH & NIELSON 
S ^ .^x^z -^ . , <rancis J. Nielsc 
Attorney for Defendant and Appellant 
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CERTIFICATE OF SERVICE 
I hereby certify that on February 5,2007,1 mailed two true and correct 
copies of the foregoing Brief of Appellant via U.S. mail, postage prepaid, to 
the following: 
J. Frederic Voros 
Division Chief 
Utah Attorney General's Office 
Appeals Division 
Attorneys for Plaintiff and Appellee 
160 East 300 South 
Salt Lake City, Utah 84111-0854 
Q^j\j tsba-ST^S 
Frances J. Nielson 
Attorney for Defendant and Appellant 
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ADDENDUM A 
Gary Searle, 7620 
Deputy County Attorney 
47 South Main Street 
Tooele, UT 84074 
Telephone: (435)843-3120 
Fax: (435)843-3127 
IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR TOOELE COUNTY, STATE OF UTAH 
STATE OF UTAH, 
Plaintu% 
vs. 
ELMER ANTHONY CANDELARIO 
DOB: 09/05/1972 
Defendant. 
INFORMATION 
Case No. 
Judge Randall N. Skanchy 
OTN: 15796782 
The undersigned Gary Searle, Deputy County Attorney, under oath states on information 
and belief that the defendant committed the following crime(s): 
COUNT 1: POSSESSION OR USE OF HEROIN, A CONTROLLED SUBSTANCE (IN A 
DRUG FREE ZONE), a second degree felony, in violation of Utah Code Ann. § 58-37-
8(2)(a)(i), as follows: That Elmer Anthony Candelario on or about Febraary 24,2006, in Tooele 
County, State of Utah, did knowingly and intentionally possess or use a controlled substance, to 
wit, marijuana, and committed the offense in a drug free zone. 
Copy 
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COUNT 2: POSSESSION OR USE OF METHAMPHETAMINE, A CONTROLLED 
SUBSTANCE (IN A DRUG FREE ZONE), a second degree felony, in violation of Utah Code 
Ann, § 58-37-8(2)(a)(i), as follows: That Elmer Anthony Candelario on or about February 24, 
2006, in Tooele County, State of Utah, did knowingly and intentionally possess or use a 
controlled substance, to wit, methamphetamine, and committed the offense in a drug free zone, 
COUNT 3: PURCHASE, TRANSFER, POSSESSION OR USE OF A DANGEROUS 
WEAPON BY RESTRICTED PERSON, a third degree felony, in violation of Utah Code Ann. 
§ 76-10-503(2)(b), as follows: That Elmer Anthony Candelario on or about February 24,2006, 
in Tooele County, State of Utah, did intentionally or knowingly agree, consent, offer, or arrange 
to purchase, transfer, possess, use, or have under his custody or control, or did intentionally or 
knowingly purchase, transfer, possess, use, or have under his or her custody or control any 
dangerous weapon, to-wit: a knife, and is on probation or parole for any felony. 
COUNT 4: PURCHASE, TRANSFER, POSSESSION OR USE OF A DANGEROUS 
WEAPON BY RESTRICTED PERSON, a third degree felony, in violation of Utah Code Ann. 
§ 76-10-503(2)(b), as follows: That Elmer Anthony Candelario on or about February 24,2006, 
in Tooele County, State of Utah, did intentionally or knowingly agree, consent, offer, or arrange 
to purchase, transfer, possess, use, or have under his custody or control, or did intentionally or 
knowingly purchase, transfer, possess, use, or have under his or her custody or control any 
dangerous weapon, to-wit: a knife, and is on probation or parole for any felony. 
NOTICE OF ENHANCEMENT: Counts 1 and 2 were enhanced pursuant to § 58-37-
8(4)(a)(ix), Utah Code Annotated. The degree of offense was enhanced because the offense was 
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committed within 1,000 feet of any structure, facility, or grounds included in subsection 58-37-
8(4)(a)(i) through (viii). 
This information is based on evidence obtained from the following witness(es): Lonnie 
Walters of Adult Probation and Parole. 
DATED this day of February, 2006. 
Authorized 
for presentment and filing: 
By. 
Gary& 
Deputy Cobnty Attorney 
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1 P R O C E E D I N G S 
2 (Electronically recorded on March 29, 2006) 
3 THE COURT: This is the time and date set for 
4 preliminary hearing, State of Utah vs. Elmer Anthony Candelario. 
5 Mr. Nielson will be representing Mr. Candelario. The defendant 
6 is present. Mr. Searle will be representing the State of Utah. 
7 Defendant is charged with Count I, possession or use 
8 of heroin, a controlled substance in a drug free zone, a second-
9 degree felony. Count II is possession or use of meth, a 
10 controlled substance in a drug free zone, a second-degree felony. 
11 Count III, purchase, transfer or possession or use of a dangerous 
12 weapon by a restricted person, a third-degree felony. Count IV 
13 is purchase, transfer or possession or use of a dangerous weapon 
14 by a restricted person, a third-degree felony. Do you have a 
15 copy of this Information, Mr. Nielson? 
16 MR. NIELSON: Yes. 
17 THE COURT: Do you want to waive the reading? 
18 MR. NIELSON: Yes. 
19 THE COURT: Is the State ready to proceed? 
20 MR. SEARLE: Yes, your Honor. 
21 THE COURT: And you're ready to proceed, Mr. Nielson? 
22 MR. NIELSON: Yes, your Honor. 
23 THE COURT: Opening statements? 
24 MR. SEARLE: We would waive. 
25 THE COURT: Proceed, then. Call your first witness. 
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1 MR. SEARLE: Thank you, your Honor. We would call 
2 (inaudible) Walters. 
3 COURT CLERK: Do you solemnly swear that the testimony 
4 you are about to give in the matter now before the Court will be 
5 the truth, the whole truth, and nothing but the truth, so help 
6 you God? 
7 THE WITNESS: Yes. 
8 OFFICER WALTERS 
9 having been first duly sworn, 
10 testifies as follows: 
11 DIRECT EXAMINATION 
12 BY MR. SEARLE: 
13 Q. Mr. Walters, you're an agent with the Department of 
14 Corrections, Adult Probation and Parole; is that correct? 
15 A. I am. 
16 Q. And you've been with law enforcement 2 9 years? 
17 A. Thirty-two. 
18 Q. Thirty-two. How long with Adult Probation and Parole? 
19 A. Twenty-six. 
20 Q. You are assigned to the Tooele office? 
21 A. That's correct. 
22 Q. As part of your responsibilities as an Adult Probation 
23 and Parole officer you supervise individuals who are placed on 
24 probation by the Court or who are paroled from prison; is that 
25 correct? 
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1 A. Yes. 
2 Q. Mr. Walters, are you familiar with an individual by the 
3 name of Elmer Candelario? 
4 A. I am. 
5 Q. How are you familiar with Mr. Candelario? 
6 A. I've supervised Mr. Candelario prior to his present 
7 supervision while on parole. 
8 Q. Is Mr. Candelario here? 
9 A. He is seated next Counsel. 
10 THE COURT: The record will reflect identification as 
11 the witness that he's been — 
12 Q. BY MR. SEARLE: Mr. Candelario, isn't it correct, had 
13 been paroled from prison — the Utah State Prison? 
14 A. Yes. 
15 Q. Do you know what day he was paroled or the approximate 
16 time frame he was paroled? 
17 A. I believe it was in early 2004. 
18 Q. Was he out on parole on February 24th of 2006? 
19 A. Yes. 
20 Q. Had you received a parole agreement from the Utah State 
21 Prison concerning Mr. Candelario? 
22 A. We had — our office had, yes, prior to his paroling. 
23 Q. You brought a copy of that today? 
24 A. I do have a copy. 
25 Q. That lays out requirements and agreements, basically, 
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1 that Mr. Candelario will abide by pursuant to his parole? 
2 A. Yes. 
3 Q. One of those includes searches of Mr. Candelario, his 
4 vicinity, vehicle, whatever it may be; is that correct? 
5 I A. That's correct. 
6 Q. Agent, were you called out on February 24th regarding a 
7 stop that had been made on Mr. Candelario? 
8 A. I was. 
9 Q. What were the circumstances of that? 
10 A. I received a telephone call from Detective Roger 
11 Nusporick (phonetic) who indicated to me that a vehicle being 
12 driven by Mr. Candelario had been stopped by city officers for 
13 speeding near the 500 North Smelter Highway intersection. He 
14 asked me if I wanted to respond because of the offender being on 
15 parole. 
16 Q. Is that by Elton Park right there? 
17 A. Yeah, it's just a little bit east of Elton Park is where 
18 the stop was made. 
19 Q. You're part of the Tooele County Drug Task Force, 
20 correct? 
21 A. Yes. 
22 Q. Had you received information prior to this date or had 
23 information been provided to the task force concerning 
24 Mr. Candelario's involvement in illegal substances? 
25 A. The task force — not me personally -- had received 
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1 information — I'm not sure — from a confidential informant just 
2 where the information came from that Mr. Candelario continued to 
3 be involved in illicit drugs. 
4 Q. Therefore based on February 24th did you respond to where 
5 Mr. Candelario was? 
6 A. Yes. 
7 Q. Describe the scene when you got there. 
8 A. When I arrived Mr. Candelario was behind the wheel 
9 of his vehicle. There were two Tooele City officers there. 
10 They were standing near their vehicle, which was behind 
11 Mr. Candelario's. I walked up to — I believe it was Eli, one 
12 of the Tooele City officers, and asked him what was going on. 
13 He said he was issuing a citation for speeding to Mr. Candelario. 
14 Q. Based upon, then, your responsibilities as an Adult 
15 Probation and Parole agent what did you do? 
16 A. I walked up to where Mr. Candelario was parked, asked 
17 him what was going on. He said he was being issued a citation 
18 for speeding. I asked him if he had anything in the vehicle that 
19 I needed to know about. He told me no. Then I asked him if I 
20 could look and he said, "Go ahead." 
21 Q. So based upon the information that you had from the 
22 Tooele County Task Force as well as his parole agreement, did you 
23 conduct a search? 
24 A. Yes. 
25 Q. What did you search in that vehicle? 
1 A. I started searching the front passenger side of the 
2 vehicle. I had Agent Ford start to search the rear of the 
3 vehicle on the passenger side — 
4 Q. Are you — 
5 A. — as well. 
6 Q. I'm sorry. 
7 A. As well. 
8 Q. Are you aware of any items that Agent Ford searched? 
9 A. As we were searching she handed me a baggie, and it 
10 appeared — there was a baggie inside of a baggie — handed it to 
11 me. Said she had found it in a — I believe a coat pocket in the 
12 back seat. I placed it on top of the vehicle. 
13 Q. Anybody else in the vehicle? 
14 A. No. 
15 Q. Just Mr. Candelario? 
16 A. Yes. 
17 Q. Did you ever identify — was that his vehicle that he 
18 had reported to Adult Probation and Parole as being his vehicle? 
19 A. Yes. 
20 Q. Agent, what did you do with that — it was placed on top 
21 of the car? 
22 A. Yes. I placed it on top of the car and told 
23 Mr. Candelario that we had found some paraphernalia. 
24 Q. What was his response? 
25 A. "What do you mean?" I told him two or three times, 
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"Drug paraphernalia, things that drugs are placed in." I told 
him that two or three times, and then eventually he grabbed it 
off the top of the car. 
Q. Were you on one side of the vehicle? 
A. I was on the passenger side of the vehicle. He was 
standing next to the driver's side door. 
Q. Officer Wayman by him? 
A. Both officers, I believe, were by him, yes. 
Q. So it was placed on -- was it placed on the hood or the 
roof of his car? 
A. The roof of the car. 
Q. The roof of the car. 
A. Directly between where he and I were standing. 
Q. Did you see him grab it off the roof? 
A. I did. 
Q. What happened at that point? 
A. I told him to put it back. 
Q. Did he put it back? 
A. No. 
Q. What did you tell him? 
A. I told him a second time, "Put it back." 
Q. Did he place it back? 
A. He did not. 
Q. What happened? 
A. So I started to move around to the front of the vehicle 
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1 to retrieve the baggie, and as I did he attempted to tear it 
2 open. When he did that he was taken to the ground by officers. 
3 Q. He was then restrained? 
4 A. Yes. 
5 Q. Did you recover that baggie? 
6 A. I did. 
7 Q. Where did you recover that, Agent? 
8 A. It was underneath Mr. Candelario. As we rolled him over 
9 to do a search pursuant to his arrest there was the torn baggie 
10 that was underneath him, as was another baggie containing a white 
11 crystalline substance. 
12 Q. What did you do with those? 
13 A. I placed those into my vehicle to later book into 
14 evidence. 
15 Q. Did you book them into evidence? 
16 A. I did. 
17 Q. Item No. 1 is the State's proposed — the State's — 
18 I'm getting ahead of myself — State's proposed No. 1. Can you 
19 identify that? 
20 A. Yes, that's the baggie that we retrieved from under 
21 Mr. Candelario. 
22 Q. Did you do any testing on this substance? 
23 A. I did later at the probation office. 
24 Q. What did it, if anything, test positive for? 
25 A. It NIC tested positive for methamphetamine. 
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MR. SEARLE: Your Honor, we would move for the admission 
rs 1. 
THE COURT: Any objection? 
MR. NIELSON: No objection. 
THE COURT: I'll receive State's Exhibit 1. 
(Exhibit No. 1 received into evidence) 
BY MR. SEARLE: What did you do then, Agent? 
We — after we placed Mr. Candelario in handcuffs we 
him from the roadway, placed him over on the sidewalk 
a fence where he could lean against the fence. We 
continued to conduct a search of the vehicle. 
Q. 
A. 
Q. 
vehicle? 
A. 
the rear 
Was he sitting down at that point? 
He was. 
Was there anything else located in Mr. Candelario's 
As I recall, Agent Ford found a — one brass knuckle in 
of the vehicle. One of the officers — Officer Wallace, 
I believe, discovered a large amount of cash in the vehicle, and 
also two 
Q. 
A. 
Q. 
A. 
Q. 
A. 
knives were discovered in the front of the vehicle. 
Did you take possession of those knives? 
I did. 
Place them into evidence? 
I did. 
Do you recognize this bag? 
Yes. 
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1 Q. Is that your handwriting? 
2 A. It is. 
3 Q. What is inside of it? 
4 A. The two knives that were retrieved from his vehicle. 
5 MR. SEARLE: Move admission of State's 2. 
6 MR. NIELSON: No objection. 
7 THE COURT: Receive State's Exhibit 2. 
8 (Exhibit No. 2 received into evidence) 
9 Q. BY MR. SEARLE: Had Mr. Candelario — had he been 
10 arrested at that point or was he just — 
11 A. He had. 
12 Q. He had been? 
13 A. He had. 
14 Q. Did you have any discussion with him about anything else 
15 he may have? 
16 A. Well, I asked him several times if he had been using any 
17 drugs and he never made any comment to me. I believe at least 
18 three times I asked him if he had anymore illegal substances on 
19 him, any more dope on him that the jail may find, because if they 
20 found it he would be charged. 
21 Q. Did he tell you if he had anything or not? 
22 A. He told me he didn't have any other illicit substances 
23 on him. 
24 Q. Who transported Mr. Candelario to the detention 
25 facility? 
-13-
1 A. Agent Ford and myself transported him. 
2 Q. When you got to the jail was Mr. Candelario searched? 
3 A. He was. 
4 Q. Did you observe that search? 
5 A. On and off. I was attempting to enter a PC statement 
6 into the computer, and Officer Tristan — Jail Officer Tristan 
7 was conducting the search pursuant to booking him into jail. 
8 Q. Were you there while that search was being conducted? 
9 A. I was. I was. 
10 Q. Did Officer Tristan give you anything? 
11 A. He told me and handed me two packets of what I believed 
12 to be illicit substances that were found in a sock that he was 
13 wearing. 
14 Q. In a sock worn by — 
15 A. The defendant. 
16 Q. Did Officer Tristan tell you where those were located 
17 at? 
18 A. He told me they — I believe — were in his right sock. 
19 Q. Let me show you what's been marked as State's proposed 
20 Exhibit 3 and 4. Did you take custody of those? 
21 A. I did. 
22 Q. Ask you if you can identify State's 3 and 4? 
23 A. Yes. 
24 Q. What are they? 
25 A. Those are the baggies that I was handed by Officer 
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1 Tristan. 
2 Q. Was there anybody else being booked in at that time? 
3 A. No. 
4 Q. Anybody else in the immediate area? 
5 A. As far as inmates, no. There were other officers. 
6 Agent Ford was there. I believe — Tristan was there and maybe 
7 one other jailer that was in and out of the area where they're 
8 searched when they first come in. 
9 Q. Okay. Did you take custody of these items, then? 
10 A. I did. 
11 Q. Book them into evidence? 
12 A. I did. 
13 Q. Is that your handwriting? 
14 A. It is. 
15 Q. It corresponds to — it says Mr. Elmer Candelario and 
16 then the case number? 
17 A. Yes. 
18 Q. Did you NIC test — or not — did you NIC test these? 
19 A. I did. 
20 Q. As far as State's 3 goes, what did it test positive for? 
21 A. Methamphetamine. 
22 Q. And State's 4? 
23 A. Heroin. 
24 MR. SEARLE: Your Honor, we'd move for the admission of 
25 State's 3 and 4. 
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THE COURT: Any objection? 
MR. NIELSON: No objection. 
THE COURT: Receive State's Exhibit 3 and 4. 
(Exhibit Nos. 3 and 4 received into evidence) 
Q. BY MR. SEARLE: Those have been in your evidence or 
under the custody of Adult Probation and Parole from that date 
until you brought them to Court today? 
A. That's correct. 
Q. They were in another baggie, in a bigger bag with --
A. Yes. 
Q. — all the evidence? 
A. Yes. 
Q. You opened that in Court today and removed them? 
A. I did. 
Q. That was in your custody, transported by you, Agent? 
A. Yes. 
MR. SEARLE: Nothing further. Thank you, Judge. 
THE COURT: Mr. Nielson? 
BY MR. 
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1 Q. On the 24th? 
2 A. On the 24th, yes. 
3 Q. One — 
4 A. One p.m. 
5 Q. — p.m.? 
6 A. Yes. 
7 Q. Roger Nusporick called you? 
8 A. He did. 
9 Q. What did he tell you? 
10 A. He told me that he had received information that Elmer 
11 Candelario had been stopped by officers on Smelter Highway and 
12 wanted to know if I wanted to respond to the scene. 
13 Q. Did he tell you from whom he had received this 
14 information? There were two officers at the scene, Wayman and 
15 Wallace. Did he say which one of those called him? 
16 A. I don't recall if he did or not. 
17 Q. Do you have any idea why they called Roger Nusporick, 
18 because it's my understanding that these two officers were not 
19 acquainted with Mr. Candelario. 
20 A. The only reason I could think of is because I think 
21 I Mr. — or Agent Nusporick was working on something regarding a 
22 gun involving Mr. Candelario. So once they found out who it was, 
23 I think that's why they called him because he is in charge of 
24 Project Safe Neighborhoods here in the Tooele area. 
25 Q. So this was an unrelated matter? 
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1 A. Well, this was something that was ongoing with Detective 
2 Nusporick that he had information that Mr. Candelario may have 
3 had a gun. I'm not sure if either of these two officers or 
4 possibly another officer that heard them in the air — could have 
5 been a sergeant that contacted Mr. Nusporick indicating that 
6 Elmer had been stopped. 
7 Q. So as far as you know, the — one of the officers called 
8 Mr. — or Roger Nusporick and — but you don't know why or — 
9 A. I don't know. Only speculation, like I said, that it 
10 was my understanding that Detective Nusporick had information 
11 that Mr. Candelario may have had a gun, and he is with Project 
12 Safe Neighborhoods, works for the Feds as well as for the State, 
13 and that's possibly why he called me. 
14 Q. Apparently — excuse me. Go ahead. 
15 A. Just because he knew that Mr. Candelario was on parole. 
16 Q. Apparently this was a routine traffic stop for speeding; 
17 is that correct? 
18 A. My understanding. 
19 Q. Does something like that go out over the air? Do they 
20 broadcast a routine traffic stop? 
21 A. Yes. 
22 Q. Would Roger Nusporick maybe picked that up over — 
23 A. I'm sure he did. I'm sure he did. Once he heard — 
24 Q. You don't know that? 
25 A. I don't know that. He would have picked that up had 
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1 that been broadcast out on the radio. 
2 Q. Where were you when you received that call? 
3 A. I was in the probation office. 
4 Q. Here in Tooele? 
5 A. Yes. 
6 Q. How far is it from Tooele to the 500 North Smelter Road? 
7 A. Oh, I would say two miles. 
8 Q. What time did you arrive on the location of the stop? 
9 A. Well, 10 or 12 minutes after 1, I believe. Somewhere 
10 right along in there (inaudible) 1 p.m. 
11 Q. How long does it take to drive from here to the site? 
12 A. Oh, it doesn't take very long at all, but I think we 
13 were involved in something so we couldn't respond right away. 
14 We did — once we got everything situated we responded. 
15 Q. So what is your testimony about how long it took you to 
16 get from Tooele to the scene? 
17 A. Probably two minutes tops. 
18 Q. Did Roger Nusporick tell you anything else other than 
19 what you've testified about? 
20 A. No, just asked me if we wanted to go to the scene 
21 because Elmer had been stopped. That's basically it. 
22 Q. When you got to the scene and you began talking with 
23 Mr. Candelario, could you describe his demeanor? 
24 A. Well, he looked relatively calm when he was sitting in 
25 the car. He didn't say very much. I just asked him what was 
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1 going on, and he said he was getting a ticket for speeding. I 
2 asked him if he had anything in the car I needed to know about 
3 and he said no. I asked him if I could look and he said, "Go 
4 ahead." He seemed fairly calm to me until we found the suspected 
5 methamphetamine in the back of the vehicle, and he became a 
6 little more agitated. 
7 Q. Did his demeanor deteriorate? 
8 A. Yes. He got — he started getting — I don't want to 
9 say — well, he did get agitated after I told him several times 
10 that we had found drug paraphernalia, and then he subsequently 
11 grabbed it off the roof of the car. That's when he was taken to 
12 the ground. 
13 Q. You also found some money in the vehicle; did you not? 
14 A. I did. I didn't personally, but officers that assisted 
15 in the search found money, yes. 
16 Q. And you observed that money? 
17 A. I did. 
18 Q. Did you observe that the money was in a Tooele Federal 
19 Credit Union envelope? 
20 A. Ye§. 
21 Q. You counted the money? 
22 A. I did as well as one of the officers counted it. 
23 Q. When you found the money in the Tooele Federal Credit 
24 Union envelope what were you thinking in your mind at that point 
25 with respect to the money? 
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1 I A. Probably drug money. Just the way I think. 
2 Q. It's just as plausible that he may have gotten a loan — 
3 A. Oh, sure. 
4 Q. — from the federal credit union — 
5 A. Sure. Sure. 
6 MR. NIELSON: — or some other source. That's all I 
7 have. 
8 THE COURT: Okay. Anything else? 
9 MR. SEARLE: Nothing further from the agent. 
10 THE COURT: You may step down. Thank you. 
11 THE WITNESS: Thank you. 
12 MR. SEARLE: Judge, we were going to call Agent Tristan. 
13 I can still do that, Mr. Nielson, but Mr. Walters as far as what 
14 we need as far as the probable cause standard. If you have any 
15 questions for him I'd be happy to call him down. 
16 MR. NIELSON: I do not. 
17 MR. SEARLE: Okay. The jail is shorthanded so we had 
18 him stay up there. 
19 THE COURT: All right. 
20 MR. SEARLE: Mr. Nielson knows he can call my office. 
21 We can get him whatever his questions or anything — 
22 THE COURT: Mr. Nielson has waived that — for him to 
23 come down, so are you all through? 
24 MR. SEARLE: Yes, sir. 
25 THE COURT: Mr. Nielson, do you have anything? 
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1 MR. NIELSON: Well, is that your last witness? I 
2 understood we were going to have one of the police officers here. 
3 Wasn't that --
4 THE COURT: That was Tristan (inaudible)? 
5 MR. SEARLE: Yeah. 
6 THE COURT: That's the one that you — 
7 MR. NIELSON: Well, I meant one of the officers that 
8 actually pulled Mr. Candelario over. 
9 MR. SEARLE: I did not subpoena either of those — of 
10 the officers that pulled him over. 
11 MR. NIELSON: There's — 
12 MR. SEARLE: I subpoenaed Officer — I subpoenaed 
13 Agent Ford, Agent Walters and Deputy Eric Tristan — it's Eric. 
14 Is that he goes by, Eric, right? Eric Tristan, I subpoenaed 
15 those -- I subpoenaed the two agents and that officer. I did not 
16 subpoena either of the officers that pulled him over. 
17 THE COURT: You supplied discovery to Mr. Nielson? 
18 MR. SEARLE: Uh-huh. 
19 THE COURT: Discovery is what — you listed your 
20 witnesses that you was going to call and you decided what witness 
21 you're going to call? 
22 MR. NIELSON: They listed all the (inaudible). 
23 THE COURT: Okay. Mr. Nielson, do you want to — 
24 MR. NIELSON: I can just tell the Court that there were 
25 some questions I wanted to ask the arresting officers at the 
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1 scene, but --
2 MR. SEARLE: I'm happy with — Mr. Nielson and I have 
3 always had a good working relationship. I'm happy to continue 
4 the preliminary hearing if he would like that. We can bring 
5 those officers in or he can just call them and talk with them, 
6 however you want to handle that. 
7 MR. NIELSON: As an alternative, if I could speak with 
8 the officers — 
9 MR. SEARLE: Of course. 
10 MR. NIELSON: — and hear their story that way. 
11 MR. SEARLE: Of course. 
12 THE COURT: Are you asking for a continuance, then, on 
13 this matter? 
14 MR. NIELSON: No. 
15 MR. SEARLE: We'll make the officers available. 
16 THE COURT: You want to just submit it, then? 
17 MR. NIELSON: That's fine. 
18 MR. SEARLE: Yes. 
19 THE COURT: All right. Based on the testimony the 
20 Court's heard today, and it is a probable cause hearing, I find 
21 that there is probable cause to bind the defendant over to the 
22 district court and we'll set the arraignment day on this up 
23 there. At that time whatever you de — you and Mr. Nielson 
24 decide to do. I'll have these returned back to the evidence 
25 locker. 
-23-
(Counsel confer with one another) 
MR. SEARLE: All right. Judge, I'll give the three — 
State's 1 through 4 back to Mr. Walters with the PD. 
THE COURT: Okay. That will be noted in the record that 
you're returning the evidence back to Mr. Walters. Nothing else, 
he'll be remanded back to custody of the Utah State Prison. 
MR. SEARLE: Judge, we can get a day that Mr. Nielson — 
when he's available on a Monday. 
(Hearing concluded) 
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IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR TOOELE COUNTY, STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff, 
vs. 
ELMER ANTHONY 
CANDELARIO, 
Defendant. 
MOTION TO SUPPRESS 
(EVIDENTIARY HEARING REQUESTED) 
Case No. 061300148 
Judge Randall N. Skanchy 
Defendant Elmer Anthony Candelario (Elmer), by and through his 
counsel of record, Francis J. Nielson, moves the Court, pursuant to Utah R. 
Crim. P. 12 (d), for an order suppressing as evidence all statements made by 
Elmer, all drugs seized from his vehicle and his person at the jail, including 
two folding knives, a brass knuckle, drug paraphernalia, cash, and all other 
items seized from his person and his vehicle incident to a search and seizure 
on February 24, 2006, on the grounds that Elmer's rights under Article I 
Section 14 of the Utah Constitution and the Fourth Amendment to the 
Constitution of the United States, to be free from unreasonable searches and 
seizures, were violated. 
I. FACTS 
At all times mentioned herein, Elmer was on parole. Among other 
things, he agreed that "I will permit officers of Adult Probation and Parole to 
search my person, residence, vehicle or any other property under my control 
without warrant at any time, day or night, upon reasonable suspicion to 
ensure compliance with the conditions of my parole. (Parole Agreement 
dated April 25,2005, emphasis added) 
On Friday, February 24,2006, at the hour of 1:00 p.m., at the junction 
of Smelter Highway and 500 North, Tooele, Utah, Tooele City Police 
Officers Eli Wayman and Rob Wallace stopped Elmer for speeding. (Officer 
Wayman Report entered March 2, 2006.) 
The officers did not know that Elmer was on parole at the time of the 
stop. (Interview with Officer Wayman on April 7, 2006) 
Officer Wayman exited his vehicle, approached the driver, told him 
why he had stopped him. He identified Elmer from the driver license he 
provided. (Officer Wayman Report entered March 2, 2006) 
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Officer Wayman requested to see the vehicle registration. Elmer 
replied that he had made some repairs to the vehicle and that he didn't think 
the registration was in the car. Officer Wayman asked Elmer if the car was 
his to which Elmer replied that it was. (Officer Wayman Report entered 
March 2, 2006) 
Elmer told Officer Wayman that he would continue to look for the 
registration while the Officer ran the information with dispatch. While 
talking to Elmer, Officer Wayman observed that a jacket and other items 
were on the dash in the passenger area. (Officer Wayman Report entered 
March 2, 2006) 
Officer Wayman returned to his car, performed a registration, license 
and warrant check and while doing so he asserted that he observed Elmer 
moving his jacket and other items around inside the car. The Officer claims 
that Elmer was not looking in his glove compartment for the registration 
"which led me to believe that Elmer was doing something else besides 
looking for his registration." (Officer Wayman Report entered March 2, 
2006 
Claiming that dispatch was still checking vehicle information, Officer 
Wayman returned to Elmer's car and asked him if he had found his 
registration and noted that Elmer appeared to be very nervous and was 
beginning to sweat. Elmer stated that he could not find his registration and 
asked Officer Wayman if he would follow him home to get the registration 
to which Officer Wayman replied that the information should be in his 
vehicle and not at home. (Officer Wayman Report entered March 2, 2006) 
Elmer told Officer Wayman that he was in a hurry. Officer Wayman 
replied that it would be a few more minutes as he had not yet received any 
feedback from dispatch. (Officer Wayman Report entered March 2, 2006) 
Officer Wayman returned to his car and called Detective Roger 
Niesporek, Jr., with the Tooele City Police and ATF Task Force. He asked 
Niesporek if he had any information on Elmer and told him what had 
transpired to that time. (Officer Wayman Report entered March 2, 2006) 
Detective Niesporek told Officer Wayman to wait until he could 
contact AP&P regarding the traffic stop and his other concerns. (Niesporek 
interview, April 10, 2006) 
Officer Wayman learned that Elmer had a valid driver license, no 
outstanding warrants and a valid registration. (Interview of Officer Wayman 
on April 7, 2006) 
Detective Niesporek called Lonnie Walters of AP&P at 
approximately 1:15 p.m. and then advised Officer Wayman that AP&P 
agents were on the way to the scene. (Lonnie Walters Report dated February 
27,2006) 
Lonnie Walters and Cami Ford with AP&P arrived on the scene at 
approximately 1:30 p.m. on February 24, 2006. (Testimony of Lonnie 
Walters at Preliminary Hearing) 
Agent Walters observed that Elmer was sitting behind the wheel of the 
car when he arrived. He asked Elmer what was going on. Elmer replied that 
he had been stopped for speeding. Agent Walters asked Elmer where he was 
going and Elmer said he was on his way to Salt Lake City. Agent Walters 
asked Elmer if there was anything in the vehicle that they needed to know 
about. Elmer said no. Agent Walters then asked Elmer if he could look and 
reported that Elmer said "Go ahead" or "OK." Agent Ford opened the 
passenger side back door and observed a brown jacket on the seat. She 
searched the jacket and found a small baggie with an unknown substance in 
it (similar in color and texture to methamphetamine) located in one of the 
front pockets. She gave the baggie to Agent Walters. Upon further 
searching, Agent Walters found a pair of brass knuckles behind the drivers 
seat inside the pouch located behind the seat. Upon further searching, 
Officers Wayman and Wallace found two folding knives and an envelope 
containing cash. (Officer Wayman Report entered March 2, 2006, Agent 
Walters Report dated February 27, 2006) 
Lonnie Walters arrested Elmer at 2:47 p.m. on February 24, 2006 and 
he was transported to jail. Jailer Triston discovered baggies containing what 
appeared to be methamphetamine and heroin in Elmer's sock and additional 
cash in Elmer's belt and other wallet during the intake process. The total 
cash found was $3,703.00. Elmer asserted on the way to jail that there were 
no drugs in his possession. (Lonnie Walters Report dated February 27, 2006, 
Cami Ford Report dated February 27, 2006.) 
II. ISSUES 
The Motion to Suppress presents the following issues: (1) did Officers 
Wayman and Wallace have reasonable suspicion of more serious criminal 
activity to justify detaining Elmer for further investigative questioning after 
the traffic stop; (2) did agents Walters and Ford have reasonable suspicion to 
conduct the search of Elmer's vehicle and person; (3) did Elmer consent to 
the search, and if so, was the consent given knowingly and voluntarily; and 
(4) if so, was the consent invalid because it was gained by the officers' 
exploitation of their prior illegal conduct. 
III. ANALYSIS 
A. The Traffic Stop. 
Elmer concedes that Officers Wallace and Wayman justifiably 
stopped him for speeding. He asserts, however, that his resulting detention 
for more than thirty minutes after the stop was not reasonably related in 
scope to the circumstances that justified the stop of his vehicle in the first 
place. 
Article I Section 14 of the Utah Constitution and the Fourth 
Amendment to the United State's Constitution guarantee the rights of the 
people to be free from unreasonable searches and seizures. See Terry v. 
Ohio, 392 U.S. 1 (1968); State v. Lopez, 873 P.2d 1157 (Utah 1994); State v. 
Chapman, 921 P.2d 446 (Utah 1996); State v. Tetmyer, 947 P.2d 1157 (Utah 
1997); See also, Utah Code Ann § 77-7-15 (Codifying the constitutionally 
mandated standard for investigative stops). 
The United States Supreme Court has held that "stopping an 
automobile and detaining its occupants constitutes a seizure" within the 
meaning of the fourth Amendment, "even though the purpose of the stop is 
limited and resulting detention quite brief." Delaware v. Prouse, 440 U.S. 
648, 653, 99 S.Ct. 1391, 1396, 59 L.Ed.2d 660 (1979). 
In State v. Ware, 2004 UT App. 194, quoting State v. Hansen, 2002 
UT 125, \ 29, 63 P.3d 650, the Court said that "We consider two factors to 
determine whether a traffic stop was a reasonable seizure: (1) whether "the 
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police officer's action was justified at its inception," and (2) whether "the 
resulting detention was reasonably related in scope to the circumstances that 
justified the interference in the first place." 
In Hansen the Court said: 
The second question in reviewing the legality of a traffic stop is 
whether the stop was reasonably related in scope to the traffic 
violation which justified it in the first place. See Patefield, 927 P.2d 
657. "Once a traffic stop is made, the detention 'must be temporary 
and last no longer than is necessary to effectuate the purpose of the 
stop.'" Lopez, 873 P.2d at 1133 (Quoting Florida v. Royer, 460 U.S. 
491, 103 S.Ct. 1319 (1983)). Both 'the length and scope of the 
detention must be 'strictly tied to and justified by 'the circumstances 
which rendered its initiation permissible." State v. Johnson, 805 P.2d 
761, 763 (Utah 1991) (quoting Terry, 392 U.S. at 19-20). Therefore, 
an officer conducting a routine traffic stop may request a driver's 
license and vehicle registration, conduct a computer check, and issue a 
citation. United States v. Guzman, 864 F.2d 1512, 1519 (9th Cir. 
1998). However, once the driver has produced a valid license and 
evidence of entitlement to use the vehicle, "he must be allowed to 
proceed on his way, without being subject to further delay by police 
for additional questioning," Id. 
State v. Robinson, 797 P.2d 431, 435 (Utah Ct. App. 1990). 
"Investigative questioning that further detains the driver must be 
supported by reasonable suspicion of more serious criminal activity. 
Reasonable suspicion means suspicion based on specific, articulable 
facts drawn from the totality of the circumstances facing the officer at 
the time of the stop." Lopez, 873 P.2d at 1132. 
Elmer produced a valid driver license. Officer Wayman learned from 
dispatch that Elmer's registration was valid and that there were no 
outstanding warrants for his arrest. 
& 
Officer Wayman reported that Elmer appeared nervous and that he 
was sweating after the traffic stop. As the Court stated in State v. Schlosser, 
11A P.2d 1138, "When confronted with a traffic stop, it is not uncommon for 
drivers and passengers alike to be nervous and excited and to turn to look at 
an approaching police officer. See State v. Mendoza, 748 P.2d 181, 184 
(Utah 1997). A search based on such common gestures and movements is a 
mere "hunch" not an articulable suspicion that satisfies the Fourth 
Amendment. 
When Officer Wayman asked Elmer for his registration and if the car 
was his, Elmer replied that the car was his, that some work had been done on 
the car and that he didn't think that the registration was in the car. He told 
Officer Wayman that he would continue to look for the registration while the 
Officer was running a computer check. 
In light of the foregoing circumstances, Officer Wayman's 
observation that Elmer moved items around in his car, is just as consistent 
with lawful activity as with criminal activity. In addition, it is doubtful 
Officer Wayman would have been able to determine from his vantage point 
in the police vehicle whether Elmer had checked the glove box for the 
registration. This is one of the "facts" on which he relied to lead him to 
believe that criminal activity was afoot. 
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Nervousness, sweating, moving items around in the car and a claimed 
failure to look in the glove box for the registration do not support a 
reasonable suspicion of more serious criminal activity under Utah law and 
the Fourth Amendment to the United States Constitution. 
Having determined that Elmer had a valid driver license, valid 
registration and no outstanding warrants, Officer Wayman should have 
allowed him to proceed on his way, without being subject to further delay 
for additional questioning. 
B. Elmer's Fourth Amendment Rights as a Parolee. 
One issue raised in this Motion to Suppress is whether Adult 
Probation and Parole Officers, Walters and Ford, had reasonable suspicion 
to search Elmer's car and person. The Utah Supreme Court addressed the 
issue of searches of parolees in State v. Velasquez, 672 P.2d 1261 (Utah 
1983). 
In dealing with searches of parolees, we agree with those courts 
that have adopted what has been called a "middle ground" approach. 
In determining what constitutes permissible searches and seizures by 
parole officers, this approach, on the one hand, eschews the position 
that no constitutional protection should be afforded a parolee, but, on 
the other hand, does not require a warrant based on probable cause. 
Annot, Validity, Under Fourth Amendment, of Warrantless Search of 
Parolee or His Property by Parole Officer, 32 A.L.R. Fed. 155 
(1997). Thus, although a warrant based on probable cause is not 
generally required, a parole officer must have reasonable grounds for 
investigating whether a parolee has violated the terms of his parole or 
committed a crime, [citations omitted] 
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The term "reasonable grounds" does not mean that which would 
be necessary for probable cause. Rather, it means a reasonable 
suspicion that a parolee has committed a parole violation or crime, 
[citations omitted] The search, however, must also be reasonably 
related to the parole officer's duty, [citations omitted] 
.. .For searches conducted by parole officers pursuant to the 
reasonable suspicion standard, "[a] search cannot be based upon mere 
hunch without factual basis, nor upon 'casual rumor, general 
reputation, or mere whim.' " [citations omitted] 
The reasonable suspicion standard applies to searches of both 
probationers and parolees. See State v. Martinez, 811 P.2d 205, 209-10 Utah 
Ct. App.), cert, denied, 815 P.2d 241 (Utah 1991) 
It is abundantly clear that probationers 'do not enjoy' "the 
absolute liberty to which every citizen is entitled, but... conditional 
liberty properly dependent on observance of special [probation] 
restrictions."" Id. at pages 205-209. (quoting Griffin v. Wisconsin, 483 
U.S. 868, 874, 107 S. Ct. 3164,3168 (1987) (citation omitted; 
alteration in original), cert, denied, 815 P.2d 241 (Utah 1991). This 
conditional liberty necessarily arises form the need to balance the 
individual interests of probationers against the needs of government 
and society. See generally Griffin, 483 U.S. at 873-75, 107 S. Ct. at 
3168-69; State v. Velasquez, 672 P.2d 1254, 1258-59 (Utah 1983); 4 
Wayne R. LaFave, Search and Seizure 10.10(c), at 766-775 (3d ed. 
1996) (discussing "administrative search" or an exception to the usual 
warrant and probable cause requirements under the state and federal 
constitutions. See Griffin, 483 U.S. at 873-74, 107 S. Ct. at 3168. 
Though a warrant based on probable cause is not required for a 
probation search, "the Fourth Amendment to the United States Constitution 
requires that a probation officer have reasonable suspicion before 
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commencing a warrantless search of a probationer's residence." State v. 
Ham, 910 P.2d 433, 438 (Utah Ct. App. 1996). 
"[T]o constitute a valid warrantless search, there must be evidence (1) 
that the [probation] officer has a reasonable suspicion that the [probationer] 
has committed a [probation] violation or crime, and (2) that the search is 
reasonably related to the [probation] officer's duty." State v. Johnson, 748 
P.2d 1069,1072 (Utah 1987) 
In applying the first part of the test, it should be noted that "reasonable 
suspicion requires no more than that the authority acting be able to point to 
specific and articulable facts that, taken together with the rational inferences 
from those facts, reasonably warrant a belief that a condition of [probation] 
has been or is being violated.'" Velasquez, 672 P.2d at 1260 n.5 (quoting 
United States v. Scott, 678 F.2d 32, 35 (5th Cir. 1982)). Accord Johnson, 748 
P.2d at 1072. However, a probation search "cannot be based upon mere 
hunch without factual basis, nor upon "casual rumor, general reputation, or 
mere whim."" Velasquez, 672 P.2d at 1262 (citations omitted). 
Police Officers and agents of Adult Probation and Parole cannot 
search a parolee just because he or she is an parole. 
To determine whether the facts known to the officers legitimately 
gave rise to a reasonable suspicion, we do not address each fact in isolation, 
but instead view them in their totality. See State v. Strickling, 844 P.2d 979, 
983 (Utah Ct.App. 1992). 
When agents Walters and Ford searched Elmer's vehicle they knew 
the following: Elmer was on parole. He had been stopped for a traffic 
violation. He had a valid driver license, a valid registration and there were 
no warrants for his arrest. Officer Wayman found it odd that Elmer was 
nervous, sweating and moving things around in his vehicle during a 
computer search. Elmer had a substantial criminal history but had paid his 
fine on the latest conviction and no parole revocation proceedings were 
pending. 
The foregoing analysis clearly demonstrates that, based on the totality 
of the facts known to the parole officers, and the legitimate inferences drawn 
from those facts, they inappropriately concluded that they had a reasonable 
suspicion that Elmer had violated his parole or that he had committed a 
crime. 
C. Consent. 
One of the clearly established exceptions to a warrantless search is 
consent. State v. Arroyo, 796 P.2d 684, 687 (Utah 1990) 
In Ham, Id. at 438-439, the Court said: 
A search following a consent, however, is valid only if "(1) the 
consent was voluntarily given, and (2) the consent was not obtained 
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by police exploitation of the prior illegality." State v. Harmon, 854 
P.2d 1037, 1040 n. 1 (Utah App.)...It is the State's burden to prove 
that a consent was voluntarily given. State v. Thurman, 854 P.2d at 
1263; State v. Robinson, 797 P.2d 431, 437 (Utah App. 1990). If the 
State fails to meet this burden, the evidence is deemed inadmissible 
against the defendant. Robinson, 797 P.2d at 437... 
This court has established an analytical framework for 
determining whether the State has met its burden of proving that a 
consent was voluntarily given: 
"(1) There must be clear and positive testimony that the consent 
was 'unequivocal and specific' and 'freely and intelligently 
given'; (2) the government must prove consent was given 
without duress or coercion, express or implied; and (3) [when 
evaluating these first two standards, we] indulge every 
reasonable presumption against the waiver of fundamental 
constitutional rights and there must be convincing evidence that 
such rights were waived." (citations omitted) 
The Utah Supreme Court has set out those factors necessary to 
establish the absence of coercion or duress: 
1) the absence of a claim of authority to search by the officers; 
2) the absence of an exhibition of force by the officers; 3) a 
mere request to search; 4) cooperation by the [defendant]; 
and 5) the absence of deception or trick on the part of the 
officer. 
State v. Whittenback, 621 P.2d 103, 106 (Utah 1980) 
At the time of the search, Elmer was confronted with two armed 
police officers who had detained him for at least thirty minutes for 
questioning, a police vehicle parked behind him and two Adult Probation 
and Parole agents. Any reasonable citizen would have concluded under these 
circumstances that they exhibited the authority to search his vehicle. 
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Weapons, uniforms, badges, a police vehicle parked behind Elmer's 
car and the sheer number of the officers present at the time of the search 
represented a clear exhibition of force, coercion and duress by the officers. 
Agent Walters asked Elmer what was going on, where he was going 
and if there was any thing in the vehicle he wasn't supposed to have. Elmer 
replied that he had been stopped for speeding, that he was on his way to Salt 
Lake City and said no to the Officer's inquiry about whether there was 
anything in the car he wasn't supposed to have. 
Agent Walters made a "mere request" to search when he asked Elmer 
if he could look inside the car and reported that Elmer said "OK" or "go 
ahead." 
It cannot be said that Elmer cooperated with the officers in that he 
answered "no" to the question posed by Agent Walters, "Do you have 
anything in the car you are not supposed to have?" 
The State cannot meet its burden to prove that the consent was 
voluntarily given and the evidence seized during the search should be 
deemed to be inadmissible. 
Elmers alleged "consent", even if voluntary, was invalid because it 
was gained by the officer's exploitation of their prior illegal conduct and, 
therefore, all evidence obtained thereby should be suppressed. 
In Ham, Id at 440, the court said: 
Even if a consent to search is deemed voluntary, it may still be invalid 
because it was "obtained by police exploitation of [a] prior illegality." 
Harmon, 854 P.2d at 1040; accord Arroyo, 796 P.2d at 688; State v. 
Castner, 825 P.2d 699, 704, (Utah App. 1992) 
Agents Walters and Ford were obviously looking for evidence 
demonstrating that Elmer had violated his parole agreement and were 
unconcerned about the provision of his parole agreement requiring 
reasonable suspicion. 
Officers Wayman and Wallace clearly had no reasonable suspicion to 
detain Elmer for further investigative questioning after the traffic stop. 
Even if the Court were to construe the consent to have been valid, it 
would still have been invalid because it was "obtained by police exploitation 
of a prior illegality as described above. 
Based on the foregoing analysis, Elmer respectfully requests the Court 
to grant his Motion to Suppress. 
DATED this 23rd day of May, 2006. 
ARNOVITZ, SMITH & NIELSON 
Francis J. Nie|^on 
Attorney for Defendant 
CERTIFICATE OF SERVICE 
I hereby certify that on May 24, 2006,1 hand-delivered a true and 
correct copy of the foregoing Motion to Suppress to the following: 
Gary Searle 
Deputy County Attorney 
47 South Main 
Tooele, Utah 84074 
^^^ Francis vr. Nielson 
Attorney for Defendant 
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1 P R O C E E D I N G S 
2 (Electronically recorded on June 6, 2006) 
3 THE COURT: We're here on the matter of State of Utah 
4 vs. Elmer Candelario. It's case 061300148 for a suppression 
5 hearing. Counsel, if you'd make your records of appearance, 
6 please. 
7 MR. NIELSON: Francis Nielson appearing for the 
8 defendant, Elmer Candelario. 
9 MR. SEARLE: Your Honor, Gary Searle for the State of 
10 Utah. 
11 THE COURT: Okay. 
12 MR. NIELSON: Your Honor, may I request that the 
13 defendant be unshackled during this hearing? 
14 THE COURT: Matt, is that acceptable to you? 
15 MR. NIELSON: He's going to (inaudible). 
16 COURT BAILIFF: Your Honor, it is our policy to restrain 
17 inmates. 
18 THE COURT: What will happen if this matter goes to 
19 trial here, which will take place, you know, if it takes place 
20 within the next half an hour or so you'll unshackle him then, 
21 correct? 
22 COURT BAILIFF: Yes. 
23 THE COURT: Let's unshackle him now. 
24 COURT BAILIFF: Your Honor, is it okay if we just undo 
25 one hand (inaudible)? 
-4-
1 THE COURT: Sure, to take notes with. All right. 
2 Mr. Nielson, how do you wish to proceed today? 
3 MR. NIELSON: (inaudible) State has the burden of 
4 (inaudible). 
5 THE COURT: All right. 
6 MR. SEARLE: Judge, and based on that, let me just see 
7 if I can frame the issues, what we believe the issues to be based 
8 upon their motion which will expedite this matter. It appears 
9 there's two issues here that they are moving to suppress the 
10 evidence found in this matter. The first issue is based upon 
11 Officer Wayment's stop that under law — and Mr. Nielson has 
12 cited it correctly, under the law when you stop somebody for a 
13 traffic offense you have the right to get their ID, get their 
14 insurance, conduct a warrants check, issue the citation. That 
15 traffic stop cannot expand or the time cannot expand unless there 
16 is — from that which is reasonable, unless there is reasonable 
17 suspicion that another crime has been committed. So the first 
18 issue is whether or not Officer Wayment's stop expanded the scope 
19 or whether the time frame for which — in which the stop occurred 
20 was unreasonable in that expansion. 
21 The second is that Adult Probation and Parole did not 
22 have reasonable suspicion to conduct a search of the parolee 
23 pursuant to the -parole agreement. We'll have Officer Wayment 
24 testify as to condition — or I'm sorry, as to issue one, and 
25 Officer — or I'm sorry, Agent Walters testify as to that and 
-5-
1 No. 2. 
2 MR. NIELSON: That's what we believe the issues to be 
3 based on the motion. 
4 THE COURT: Okay. Mr. Nielson, anything else? I 
5 thought there was also a consent issue here. 
6 MR. NIELSON: Judge, that's correct. I was going to say 
7 the first two issues have been framed by Mr. Searle, but there 
8 are a couple of other issues as well. Did Elmer consent to the 
9 search, and if so, was it given knowingly and voluntarily. Even 
10 if it were given knowingly and voluntarily and he consented, it's 
11 still our position that the issue is whether this consent was 
12 invalid because it was gained by the officer's exploitation of 
13 their prior illegal conduct. 
14 THE COURT: He's a probationer. I mean he's under 
15 probation. He's subject to search and seizure at any time 
16 for any stinking reason. I mean that's what probation is all 
17 about. 
18 MR. NIELSON: I've addressed this in the brief, but --
19 THE COURT: And I've read your brief. 
20 MR. NIELSON: — it's based on reasonable suspicion. 
21 There must be reasonable suspicion to effect the search. 
22 THE COURT: It's not the way I understand how probation 
23 works. You don't have to have reasonable suspicion to knock on 
24 the door to walk in and look in the refrigerator or do anything 
25 else. That's how probation works. Otherwise, probation would 
-6-
1 simply be one additional joke in this judicial system. Probation 
2 while they are on it requires them to be at any time for any 
3 reason without the necessity of a warrant subject to search and 
4 seizure, period. 
5 MR. NIELSON: Well, the parole agreement says they can 
6 do search and seizure upon reasonable suspicion. The Valesquez 
7 case that I cited in here addresses that, your Honor. 
8 THE COURT: Okay. All right. Call your witness. 
9 MR. SEARLE: Thank you. Officer Eli Wayment of the 
10 Tooele City Police Department. 
11 COURT CLERK: Do you solemnly swear that the testimony 
12 you are about to give will be the truth, the whole truth, and 
13 nothing but the truth, so help you God? 
14 THE WITNESS: Yes. 
15 COURT CLERK: Please be seated. Please state and spell 
16 your name. 
17 THE WITNESS: Eli Wayman, E-l-i, W-a-y-m-a-n. 
18 ELI WAYMENT 
19 having been first duly sworn, 
20 testifies as follows: 
21 DIRECT EXAMINATION 
22 BY MR. SEARLE: 
23 Q. Officer Wayman, you're employed with the Tooele City 
24 Police Department, correct? 
25 A. Yes, sir. 
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1 Q. You're employed as an on-the-road officer? 
2 A. Patrol officer. 
3 Q. Patrol officer? 
4 A. Yes, sir. 
5 Q. Thank you. I want to direct your attention back. Were 
6 you a patrol officer on February 24th of this year? 
7 A, Yes, I was. 
8 Q. Were you on duty that day? 
9 A. I was. 
10 Q. Do you recall having an occasion to come into contact 
11 with an individual that you identified as Elmer Candelario? 
12 A. Yes, I do. 
13 Q. Is Mr. Candelario in the courtroom today? 
14 A. He is. 
15 Q. Will you identify him, please? 
16 A. Yes. He's sitting next to Mr. Nielson, I believe. 
17 Q. What brought you into contact with Mr. Candelario? 
18 A. I was on patrol. I was heading east on Smelter. I 
19 observed a vehicle at a high rate of speed heading west on 
20 smelter. I had my radar on. I tracked the vehicle for several 
21 seconds. I locked my radar. The vehicle was going 48 in a 25. 
22 As the vehicle continued westbound the driver of the vehicle, 
23 Mr. Candelario, looked at me. He could see I was a police unit. 
24 He turned off of Smelter onto 500 North and pulled over to the 
25 side as I pulled behind him and turned on my emergency equipment. 
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Q. Was he the only one in that vehicle? 
A. He was. 
Q. Could you describe that vehicle? 
A. It was a Cadillac. 
Q. Did you make contact with Mr. Candelario? 
A. Yes, I did. 
Q. Did you inform him of why he was stopped? 
A. I did. 
Q. Did you have any suspicions at that time of any other 
criminal activity? 
A. I did not. 
Q. What did you request of Mr. Candelario? 
A. I requested his driver's license and registration. 
Q. Was he able to produce those? 
A. He produced his driver's license. He --
Q. What — I'm sorry. What in regards to the registration? 
A. He stated that the car had been worked on. He had just 
got it back. He wasn't sure if the registration was in it. 
Q. Was he able to produce the registration at any point? 
A. He was not. 
Q. You obtained his driver's license, then? 
A. Yes, I did. 
Q. At what time did you initiate that stop? 
A. It was at 13:04. 
Q. How are you to know today that it was 13:04 or 1:04? 
-9-
1 A. From the dispatch log when I called in and initiated the 
2 stop. 
3 Q. So when — your normal procedure is when you initiate a 
4 traffic stop you let dispatch know that you're going to be on a 
5 stop out of the vehicle? 
6 A. Yes, sir. 
7 Q. That by their records was at 1:04? 
8 A. Yes. 
9 Q. After obtaining the information from Mr. Candelario what 
10 did you do, Officer? 
11 A. After I obtained his driver's license he stated that 
12 he didn't have his registration with him. I asked him if he had 
13 proof of insurance on the vehicle. He stated that he wasn't sure 
14 if he had that either. He said he had insurance, but we wasn't 
15 sure if the documentation was in the vehicle. So I told him, I 
16 said, "Well, look for your information, see if it is in the 
17 vehicle while I run your driver's license." 
18 Q. Did you go back to your car then? 
19 A. Yes, I did. 
20 Q. What did you observe in regards to Mr. Candelario's 
21 actions while you were in the car? 
22 A. Well, when I initially contacted Mr. Candelario I 
23 noticed a jacket that was on the dashboard of the vehicle. When 
24 I went back to my car, ran his driver's license, I noticed he had 
25 taken the jacket and was moving it around, moving other items in 
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1 the car. It was not indicative of someone looking for 
2 registration. He wasn't reaching over checking the glove box, 
3 checking the visor, and it kind of raised a red flag with me. 
4 Q. Did you run his driver's license? 
5 A. Yes, I did. 
6 Q. By running his driver's license you send up — or give 
7 all the information to dispatch so that they can run that 
8 license? 
9 A. Yes. I give them the number off the license. They in 
10 turn check the records for it and advise of any warrants if the 
11 license is valid, any restrictions. 
12 Q. It takes some time for that interaction or that exchange 
13 to occur, doesn't it? 
14 A. Yes, it does. 
15 Q. During that time frame, then, while you're waiting for 
16 dispatch to return back to you, what do you do? 
17 A. I waited — after I ran his license I could see him 
18 moving items around in the vehicle. I decided to go back up and 
19 see if he had located his registration and proof of insurance. 
20 Q. Had he located that? 
21 A. He had not. 
22 Q. What did you do after that? 
23 A. When I contacted him again I noticed Mr. Candelario was 
24 very nervous, and I could see perspiration on his forehead and 
25 beads of sweat forming, which to me was odd given the fact it was 
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1 February. 
2 Q. Was the window in the car down? 
3 A. Yes, it was. 
4 Q. It was late February? 
5 A. Yes. 
6 Q. Okay. That raised a red flag to you? 
7 A. Yes, it did. 
8 Q. What did you do then? 
9 A. I went back to my vehicle. I ran the 28 on his car, 
10 which is the license plate. At that point I had my Nextel phone 
11 with me and I contacted Detective Nusporick with the drug task 
12 force just to see if there was any — if he had any information 
13 on Mr. Candelario. 
14 Q. So at this point he can't find his registration or 
15 insurance so you're just running the license plate? 
16 A. Right. 
17 Q. Is that correct? 
18 A. Yes. 
19 Q. While you're waiting for that license plate information 
20 to come back from dispatch that's when you called Detective 
21 Nusporick? 
22 A. Yes. 
23 Q. After contacting the detective what did you tell him? 
24 A. I just — I knew there was a prior history with 
25 Mr. Candelario through different conversations, so I asked him 
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1 if there was any warrants that weren't on the system. I had 
2 been advised by the detective on a prior occasion that sometimes 
3 there are warrants listed which don't — won't show up on the 
4 statewide. So I asked him if there was any information he had 
5 concerning 
6 Mr. Candelario. He stated that he would contact AP&P and get 
7 back with me shortly. 
8 Q. During this time frame are you filling out a citation? 
9 A. Yes, I was. 
10 Q. Okay. Did you subsequently issue that citation? 
11 A. Yes, I did. 
12 Q. What was that citation for, Officer? 
13 A. Citation was for speeding and no proof of insurance. 
14 I did not cite on the registration because it did come back 
15 registered to him. 
16 Q. Did that registration — did the information from 
17 dispatch come back to you after you had spoken to Detective 
18 Nusporick? 
19 A. Yes. 
20 Q. Anybody else contact you at that point? 
21 A. No. 
22 Q. By phone or — 
23 A. Well, Detective Nusporick did call me back a few seconds 
24 later, stated AP&P was on their way up. 
25 Q. So you've got the citation filled out and then what did 
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1 you do after (inaudible) filled out? 
2 A. After I had filled out the citation I began to exit my 
3 car to go serve the citation. At that point I could see the AP&P 
4 agents rolling up. 
5 Q. Do you know their car? 
6 A. Yes, I do. 
7 Q. Do you know Agent Walters and his other — the Federal 
8 agent? 
9 A. Yes. 
10 Q. Do keep track or is there a time tracking procedure that 
11 you would know at what time the citation was issued? 
12 A. Yes. I write the time on the citation. 
13 Q. What time did you issue that citation? 
14 A. It was 13:11. 
15 Q. So the time frame then, Officer, between when you made 
16 the initial stop with dispatch before you ever made contact with 
17 Mr. Candelario — your initial stop with dispatch and the time 
18 that you finished filing out the citation was seven minutes? 
19 A. Yes. 
20 Q. The AP&P agents arrived as you were getting out of your 
21 car to go issue the citation? 
22 A. That's correct. 
23 Q. At that point did they basically take over the scene 
24 from you? 
25 A. Yes. I explained to them my suspicions that something 
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1 didn't feel right, and based on his behavior. At that point they 
2 contacted Mr. Candelario. 
3 Q. Did you explain that to Agent Walters? 
4 A. I did. 
5 MR. SEARLE: Okay. Thank you, Officer. Nothing 
6 further, Judge. 
7 CROSS EXAMINATION 
8 BY MR. NIELSON: 
9 Q. Officer Wayman, you said you issued the ticket at 1:11 
10 p.m.; is that — did I understand you correct on that? 
11 A. At 13:11 in the afternoon, 1:11. 
12 Q. That's 1:11, right? 
13 A. Yes, sir. 
14 Q. I note from the police report that the call to Agent 
15 Nusporick took place at 1:15. I believe you testified that the 
16 ticket was issued after that call. 
17 A. I don't know — I didn't have a time when I called 
18 Detective Nusporick. I don't where that time came from. 
19 Q. Okay. You ultimately determined that Mr. Candelario had 
20 a valid driver's license? 
21 A. Yes, sir, I did. 
22 Q. And that the car was registered in his name? 
23 A. Yes, I did. 
24 Q. And that there were no outstanding warrants for his 
25 arrest? 
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1 A. Correct. 
2 Q. You initially asked Mr. Candelario if the car belonged 
3 to him; did you not? 
4 A. Yes, I did. 
5 Q. And he responded that it did? 
6 A. Yes. 
7 Q. And also, when you were going back to your car to run 
8 this check, Mr. Candelario told you, "I'm going to continue 
9 looking for the registration while you're running the computer 
10 check;" is that also true? 
11 A. Yes, he did. 
12 MR. NIELSON: May I approach the witness, your Honor? 
13 Q. BY MR. NIELSON: I show you what's been marked 
14 Defendant's Exhibit No. 1 and ask if you can identify that for 
15 the Court. 
16 A. That appears to be Mr. Candelario's car. 
17 Q. That's the car which he was driving when you pulled him 
18 over? 
19 A. I believe so, yes. 
20 Q. Okay. Did you notice anything particular about the rear 
21 window? Was it clear, was it tinted? 
22 A. It appears to be somewhat tinted. 
23 Q. Did you happen to notice that at the time when you 
24 were --
25 A. Well, the sun was shining. I could still see the 
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1 driver's compartment. 
2 Q. So your testimony is that through the tinted window you 
3 could clearly see inside the vehicle? 
4 A. Yes. 
5 MR. NIELSON: I offer Exhibit — 
6 THE COURT: It will be received, Exhibit No. 1. 
7 (Exhibit No. 1 received into evidence) 
8 Q. BY MR. NIELSON: At some time during the stop did you 
9 call April Hernandez — right? 
10 MR. SEARLE: April Garcia? 
11 Q. BY MR. NIELSON: Garcia, I'm sorry. April Garcia from 
12 the cell phone? 
13 A. Yes, I did. 
14 Q. Do you have any idea at what time that was? 
15 A. I do not. 
16 Q. What was the purpose of that call? 
17 A. It was so she could come pick up the vehicle and I 
18 wouldn't have to impound it. 
19 Q. At the time you called her what was taking place on the 
20 ground there? 
21 A. At the time I called her it was after Mr. Candelario had 
22 been arrested, after the vehicle had been searched and he was 
23 transported to the jail by AP&P. 
24 Q. Could you tell me a little bit more about your 
25 conversation with Agent Nusporick? 
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1 A. To my knowledge all I did was explain the behavior I 
2 noticed with Mr. Candelario, which didn't seem consistent with 
3 just a standard traffic stop. My only other question to him was 
4 whether or not there was a warrant that wasn't on the statewide 
5 system. 
6 Q. Agent Nu — or Officer Nusporick, I believe, told you to 
7 wait until AP&P arrived; did he not? 
8 A. He may have. I don't recall that he did. 
9 Q. He may have told you that? 
10 A. He may have, yes. 
11 Q. Now you recall your interview with me on April the 7th? 
12 A. Yes. 
13 Q. I asked you if you knew Elmer Candelario; do you recall 
14 that? 
15 A. Yes. I said I knew of him. 
16 Q. But you couldn't remember any specific incidence? 
17 A. I hadn't dealt with Mr. Candelario, to my knowledge, 
18 prior to this incident. 
19 Q. The only way you identified him was by his driver's 
20 license; is that correct? 
21 A. Yes, sir. 
22 MR. NIELSON: That's all I have. 
23 MR. SEARLE: Nothing further. 
24 THE COURT: You may step down. 
25 MR. SEARLE: Agent Walters. 
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you are 
truth, 
COURT CLERK: 
about to give 
Do you solemnly swear that the 
in the matter will be the truth, 
and nothing but the truth, so help you God? 
THE WITNESS: 
COURT CLERK: 
your name. 
BY MR. 
Q. 
Correct 
A. 
Q. 
THE WITNESS: 
I do. 
Please be seated. Please state 
Lonnie Walters, L-o-n-n-i-e, W-a 
LONNIE WALTERS 
having been first duly sworn, 
SEARLE: 
Mr. Walters, 
testifies as follows: 
DIRECT EXAMINATION 
test: 
the 
and 
-1-t 
you're an agent with the Department 
ions, Adult Probation and Parole, correct? 
Yes. 
Agent, as part of your responsibilities with the 
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imony 
whole 
spell 
-e-r-s. 
of 
Department of Corrections, do you supervise an individual by 
the name of Elmer Candelario? 
A. I don't personally. I'm not his field agent, but I 
have the same authority as any AP&P agent in the State. 
Q. Are you familiar with Mr. Candelario? 
A. Yes. 
Q. How are you familiar with Mr. Candelario? 
A. Mr. Candelario has a history with Adult Probation dating 
back to 1992. I've supervised him on at least two prior 
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occasions. 
Q. As his agent? 
A. Yes. 
Q. So you've supervised him previously; you were just not 
be supervising him for — at this time? 
A. Correct. 
Q. What was Mr. Candelario's status on February 24th of 
2006? 
A. He was on parole status from the Utah State Prison. 
Q. Do you recall what time -- when he had been paroled? 
A. It looks like, according to our records, November 23rd, 
2004. 
Q. Let me direct your attention actually before we go 
(inaudible) is Mr. Candelario in the courtroom today? 
A. Yes, he is. 
Q. Do you recognize him? 
A. Yes, he is. He's — 
Q. What is he wearing? 
A. He's wearing white attire sitting next to Counsel. 
THE COURT: The record will reflect that Agent Walters 
has identified Mr. Candelario today. 
Q. BY MR. SEARLE: Agent, as part of your responsibilities 
with the Department of Corrections you also sit on the Tooele 
County Drug Task Force; is that correct? 
A. Yes. 
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Q. Do you a t t e n d meetings every Friday? 
A. Yes. 
Q. Wherein those meetings information has been received 
from confidential informants, other informants — the tip line 
other officers is discussed during that meeting? 
A. Yes. 
Q. During those meetings, the ones — those meetings that 
are held on Friday, has Mr. Candelario's name in the recent past 
or during this time frame come into play? 
A. Yes. 
Q. What information — not from who, but what information 
had come to your knowledge regarding Mr. Candelario? 
A. We had received information, the task force had received 
information that when he was working at the central school 
project that there were illegal drugs flowing in and out of the 
job site. His name came up as one of the suppliers. We had 
information that he may be carrying a weapon in his vehicle, 
and that he was one of the main players in the Tooele area for 
distribution of illicit drugs. 
Q. In addition, has Mr. Candelario been convicted in the 
past of crimes involving illegal controlled substances? 
A. Yes. 
Q. So as recent as just a couple of years ago; 
correct? 
A. Yeah, prob -- maybe two or three years ago. 
is that 
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1 Q. So based upon this information you received a copy from 
2 Detective Nusporick who also sits on that task force? 
3 A. Yes. 
4 Q. Did Detective Nusporick also — is at those Friday 
5 meetings? 
6 A. Yes. 
7 Q. What was the information that you received from 
8 Detective Nusporick on that day? 
9 A. He called me on the Nextel phone and said that Tooele 
10 City officers had Mr. Candelario stopped at the intersection of 
11 Smelter Highway and 500 North. He also, I believe, told me that 
12 he had information that he may be carrying a gun in the vehicle. 
13 Q. Now as far as the Nextel phone, this isn't a phone that 
14 you have to dial, wait for a ring, someone answers. This is 
15 just — 
16 A. No, it's — they're similar to — 
17 Q. Sort of like walkie-talkie? 
18 A. — walkie-talkies, yes. 
19 Q. You received that on that walkie-talkie? 
20 A. Yes. 
21 Q. Were you at your office at that time? 
22 A. Yes. 
23 Q. Based upon what Detective Nusporick told you, did you 
24 then go to the scene? 
25 A. I did. 
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1 Q. Was that where Officer Wayman had Mr. Candelario 
2 stopped? 
3 A. Yes. 
4 Q. At approximately Smelter and 500 East? 
5 A. That's correct. 
6 Q. Somewhere right in there. How long did it take you, 
7 Agent, from your office to the scene? 
8 A. Probably two minutes. It's not that far from our 
9 office. 
10 Q. Your office is on 600 North? 
11 A. Yes, and Main. 
12 Q. And Main? 
13 A. Uh-huh. 
14 Q. So from your office it's basically if we just do the 
15 math, one block south and five blocks east? 
16 A. Correct. 
17 Q. When you got there describe Mr. Candelario's demeanor. 
18 A. He was just sitting in behind the driver's wheel of 
19 his vehicle. We got there. Officer Wayman was getting out of 
20 his patrol car coming back with a citation pad — or a citation 
21 to have — what I believe to have Mr. Candelario sign the 
22 citation. 
23 Q. Approximately what time did you get to that scene? 
24 A. I didn't keep specific time, but it was about 1:15 
25 estimated time. 
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MR. SEARLE: Nothing further. Thank you. 
CROSS EXAMINATION 
NIELSON: 
According to your report, Agent Walters, the call from 
Officer Nusporick came in at 1:15. 1 
A. 
Q. 
A. 
Approximately is what I put down it looks like. 
Okay. So — 
It could have been earlier than that. It seems to me 
like it was shortly after we returned from lunch when I got the 
call, and I never paid particular attention to the watch. I — 
it was 
Q. 
1:15. 
A. 
Q. 
just an estimate. 
Okay, but in your report that's the time you put was 
Yes. 
At the time that call came in from Officer Wayman, what 
were you doing? 
A. 
Q. 
A. 
Officer Nusporick you mean? 
Officer — Agent — yeah, Officer Nusporick, I'm sorry. 
I just returned from lunch and was just starting to do 
probably some type of report when I received the call on the 
Nextel 
Q. 
matter 
call. 
A. 
I think you testified at the preliminary hearing in this 
that you finished up a few things before you acted on the 
Is that true? 
I could have done, yes. 
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1 Q. And that — 
2 A. I may have done. I may have been doing something and 
3 finished it up and then went up. 
4 Q. That probably could have taken five, ten minutes? 
5 A. Could have. 
6 Q. Okay. Then as I understand it, Agent Tammy Ford 
7 accompanied you? 
8 A. Yes. 
9 Q. Where does she work? 
10 A. She works for Adult Probation here in Tooele. 
11 Q. Does she work in your same office? 
12 A. Yes. 
13 Q. Was she there at the time? 
14 A. Yes. 
15 Q. Okay. You and she then proceeded to go to the Smelter 
16 Road? 
17 A. Yes. 
18 Q. By your calculation, then, the call came in at 1:15, you 
19 were still in your office. Five or ten minutes later then you 
20 headed out to the Smelter Road? 
21 A. Well, that's a guesstimation of time, yes. Like I said, 
22 I didn't specifically look at my watch when the call came in. 
23 Q. How many minutes would you say that it takes to go from 
24 your office to Smelter Road? 
25 A. Probably two minutes. 
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1 Q. A couple of minutes. All right. Now when you got there 
2 to the vehicle you asked Elmer what he was doing? 
3 A. I asked — I think I said, "What's going on?" 
4 Q. He said he was stopped for a traffic violation? 
5 A. Yes. 
6 Q. You asked him where he was going? 
7 A. Yes. 
8 Q. He said to Salt Lake? 
9 A. Correct. 
10 Q. Then you asked him, "Is there anything in the vehicle I 
11 should know about?" 
12 A. Yes. 
13 Q. And Elmer said no? 
14 A. Right. 
15 Q. And then you told him, "We're going to search the 
16 vehicle"? 
17 A. No. I asked him if it would be okay to look inside his 
18 vehicle. 
19 Q. And he said okay, or go ahead, something like that? 
20 A. Yes. 
21 Q. Then Tammy Ford began the search opening the back door? 
22 A. I asked her to go around the car and start in the back, 
23 yes. 
24 Q. Where was Elmer at this time? 
25 A. Elmer was standing out — I think we got Elmer out of 
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1 the car and he was standing beside the driver's side door. 
2 Q. Did someone open the door for him? 
3 A. I don't know if someone did or not. 
4 Q. Where were you in respect to --
5 A. I was over on the passenger side. Let's see, I was 
6 probably standing somewhere — yeah, I went over to the passenger 
7 side to start looking in the passenger area. 
8 Q. Did Officer Wayman or Officer Wallace participate in the 
9 search? 
10 A. They did. 
11 Q. At your request? 
12 A. Yes. 
13 MR. NIELSON: All right. That's all I have. 
14 THE COURT: You may step down. 
15 MR. SEARLE: Just one question because this is going to 
16 be an argument. 
17 REDIRECT EXAMINATION 
18 BY MR. SEARLE: 
19 Q. Your report, do you have it with you? 
20 A. Yes, I do. 
21 Q. What's the first sentence in your report? 
22 A. "On 2/24/06 at approximately 1:15 p.m. I was 
23 contacted" — 
24 Q. Okay. Thank you. Approximately 1:15. There's nowhere 
25 in your report, is there, where you definitely say, "At 1:15 I 
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1 was contacted"? 
2 A. No. 
3 MR. SEARLE: Thank you. Nothing further. 
4 THE COURT: You may step down. Is the State calling any 
5 additional witnesses? 
6 MR. SEARLE: No, your Honor. 
7 THE COURT: Mr. Nielson, do you intend to call any 
8 witnesses or — 
9 MR. NIELSON: No. 
10 THE COURT: You're just going to argue it now? 
11 MR. NIELSON: Yes. 
12 THE COURT: Okay. Well, let's hear arguments on it. 
13 MR. SEARLE: Your Honor, again I think Mr. Nielson cited 
14 the law correctly, but the law is in favor of what occurred at 
15 this traffic stop. Officer Wayman saw a car doing 48 in a 25, 
16 he initiated a traffic stop. He obtained the information from 
17 the driver. The driver didn't have registration or insurance. 
18 He went back to his vehicle, took his driver's license, ran 
19 his driver's license. During that time frame Mr. Candelario 
20 continued to look for the registration, or was requested to do 
21 so. That occurred — the stop occurred at 1:04. 
22 There is that time between the dispatch and the 
23 information being received. The officer went back up to see if 
24 the registration had been located or found. The registration 
25 hadn't been found. At that point he goes back to his car and 
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1 runs the license plate rather than the registration, uses the 
2 license plate to run it. During that time frame not extending 
3 the scope, not extending the time that Mr. Candelario is sitting 
4 there. He's not infringing upon him by keeping him there. 
5 He calls Agent Nusporick. There is a quick phone call 
6 about, "Do you know this individual? Is there anything I should 
7 know about this individual?" Agent Nusporick says, "AP&P agents 
8 \ are on their way." Within just a few seconds — again, these are 
9 walkie-talkies, which are immediate contact. Officer Wayman then 
10 issues the citation seven minutes later. 
11 We don't — the State doesn't believe that while waiting 
12 for information to return from dispatch, not after information 
13 has been returned do we then continue our investigation. We're 
14 sitting there waiting, filling out a citation, waiting for the 
15 information to be returned. We have a traffic stop of seven 
16 minutes. Seven minutes. That — it's unfeasible that a seven 
17 minute traffic stop could or should be ruled as being excessive 
18 or unreasonable for this officer to have issued the citation. 
19 So we believe that the officer acted within the scope of 
20 his duty. The officer acted correctly. He didn't receive all 
21 the information and then begin another investigation. He was 
22 waiting for information to be received from dispatch, and he had 
23 every right during that time frame to conduct a non-intrusive 
24 investigation. 
25 He didn't go up and question Mr. Candelario as to, "What 
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1 are you doing? Why are you moving around? What are you looking 
2 for?" He didn't question him any — he just said -- again, by 
3 his own testimony, "Do you have the registration?" "No, I can't 
4 find it," so then he runs it by plate. So he didn't ask him 
5 about — this officer acted very properly. Didn't ask him about 
6 what's in the car, "Do you have any weapons in the car? Is there 
7 anything in the car I should know about? Is there any drugs?" 
8 Officer Wayman didn't do any of that. Just driver's license, 
9 registration and insurance. 
10 Goes to his car, comes back. "Do you have the 
11 registration?" "No." Goes back to his car. Doesn't question 
12 him. Doesn't expand the scope of his stop at all during that 
13 time frame. 
14 AP&P's agents then arrive at the scene as he's getting 
15 out of his car by — his time is 13:11, so we've got a seven 
16 minute traffic stop. Agent Walters never puts down in his report 
17 a specific time. He said at approximately 1:15. So okay, he's 
18 four minutes off. You know, it's a six block drive in Tooele 
19 from where he's at, from his office to where Candelario is 
20 stopped. It's six blocks. 
21 They get to the scene. We're not even going to argue 
22 the consent issue of whether I have to look in the car. Agent 
23 Walters had supervised Mr. Candelario in the past, knows of his 
24 drug history, knows what he's on parole for, knew that he was on 
25 parole, sits on the Tooele County Task Force. That task force 
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1 talks about information that it receives from citizens or from 
2 private informants. We're not talking probable cause here. 
3 We're talking reasonable suspicion. 
4 So Mr. — excuse, Agent Walters looks at his criminal 
5 history, knows he has drug offenses, knows what he has been 
6 hearing and what has been discussed at the Tooele County Drug 
7 Task Force meetings. Goes to the scene and conducts a search 
8 based upon reasonable suspicion. Again, a lower standard than 
9 probable cause. 
10 This officer just has to be able to tell the Court or --
11 why I conducted the search, and if that search is reasonable or 
12 if his basis for his search is reasonable then he as a parole and 
13 probation officer has the right to search. We're not even going 
14 to argue the consent. 
15 We believe that Agent Walters had every right based 
16 upon his information as a supervising agent for — let's see, 
17 this happened in 2006, and Mr. Candelario had been with their 
18 office for 12 years, or excuse me, approximately 13 years, 1993 
19 to 2006. This agent had 13 years of knowledge or — I can't say 
20 that because I'm not sure how long Agent Walters has been with 
21 the office. I know he's been here at least eight-and-a-half 
22 years because I've been here that long — of knowledge involving 
23 Mr. Candelario and drug activity in this community, and his 
24 search was based on reasonable suspicion. 
25 MR. NIELSON: If I may, your Honor, I'd like to explore 
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1 the time line here a little bit with the Court. Officer Wayman's 
2 report, which he confirmed, stated that he stopped the vehicle at 
3 1 o'clock. That's in the police report, and that's in the facts 
4 as alleged in the motion to suppress. 
5 Lonnie Walters or Agent Walters in his report said he 
6 got a call from Officer Nusporick at approximately 1:15. So 
7 we're 15 minutes into this. Then Officer — Agent Walters 
8 testified that it took him five or ten minutes after he got the 
9 call to wrap up some work and proceed to the Smelter Road with 
10 Agent Ford. So there we're into it 25 minutes at least. I 
11 indicated it was 30 minutes in my motion to suppress, but we're 
12 into it at least 25 minutes. 
13 Then Officer Wayman conceded that Officer Nusporick told 
14 him to wait until AP&P got there. So it's our assertion that the 
15 call by Officer Wayman to Agent Nusporick exceeded the scope of 
16 the traffic stop. I've argued this -- I don't want to reargue 
17 what I put in my motion to suppress, because I think I've laid it 
18 out there — our position in the motion to suppress, and I would 
19 encourage the Court to take a look at that in considering this 
20 matter. 
21 THE COURT: Okay. Well, I have done that, and I've read 
22 this in anticipation of hearing this argument yesterday. I'm 
23 going to take a few minutes and go back and look at the law again 
24 as set forth in the motion to suppress, and I'll come back out in 
25 approximately five minutes or so to see what we can do. The 
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1 Court's in recess. 
2 COURT BAILIFF: You may remain seated. The Court will 
3 be in recess. 
4 (Short recess taken) 
5 THE COURT: Let's see if we can scare up Counsel. Okay. 
6 We're back on the record in the matter of State of Utah vs. Elmer 
7 Candelario. It's case No. 061300148. The parties have A) 
8 presented evidence, and B) argued on the issue of motion to 
9 suppress filed by Mr. Candelario. The Court will deny the motion 
10 to suppress, and I'll do so based upon the Court's findings. 
11 This stop was justified, all parties concede that. The 
12 question, then, is ultimately whether the detention was 
13 reasonably related to the circumstances and the time in terms of 
14 the amount of time spent by way of detention. This Court finds 
15 that the stop occurred at 1:04. The citation was issued at 1:11, 
16 and that within what appears to be based upon the testimony 
17 presented today, two minutes of 1:11 the AP&P officers arrived. 
18 This is a reasonable amount of time for a stop under these 
19 circumstances where no registration was available, and as a 
20 result of the fact that a search was conducted for the 
21 registration with no success, that the license plate number had 
22 to ultimately be called in before that citation was issued. 
23 The question then is whether or not there was reasonable 
24 grounds to investigate whether the parolee had violated the terms 
25 of his parole here in this case. The Court finds that there has 
-33-
1 been a report of a stop with a suspicious activity. The AP&P 
2 officers or agents had a long history with Mr. Candelario. He 
3 had been the topic of recent discussions of slinging dope in this 
4 community, and further, case law permits searches of probationers 
5 if they're reasonably related to a probation officer's duty, 
6 which of course is what that duty is. 
7 Further, the Court finds that there was information at 
8 least available to the officers that suggested that at the time 
9 of the stop the suspicious activity was in the nature of being 
10 nervous and sweating in the middle of the winter. 
11 Finally, it — there's been no issue that Mr. Candelario 
12 didn't provide voluntary consent for the search. Indeed he gave 
13 his consent voluntarily. Consent, I would simply note as well, 
14 can't be withheld as a result of his parolee status, given the 
15 fact that lack of consent would probably be a reason to find him 
16 to be in violation of his probation or his parole agreement for 
17 failure to cooperate with Adult Probation and Parole officers. 
18 So for all of those reasons the motion to suppress is denied. 
19 We'll bring the jury in as soon as the parties are 
20 ready. 
21 MR. NIELSON: I'd like an opportunity to speak with 
22 Mr. Searle before. 
23 THE COURT: Oh, okay. 
24 MR. NIELSON: (inaudible) time to change — 
25 THE COURT: Yeah, he needs time to change, so — 
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1 (Recess taken) 
2 (Court already in session when recorder was turned on) 
3 THE COURT: (Inaudible) Counsel for the State, Mr. Searle 
4 is present. Counsel for Mr. Candelario, Mr. Nielson, is present, 
5 and Mr. Candelario is present. I understand that we have a 
6 disposition today. Who will speak to that? 
7 MR. SEARLE: Mr. Nielson. 
8 THE COURT: All right. Mr. Candelario, why don't you 
9 come up with your Counsel. 
10 MR. NIELSON: The proposed resolution to this case is 
11 embodied in the statement of defendant in support of guilty plea 
12 and certificate of Counsel, and it's entitled a sery plea. The 
13 defendant is going to plead guilty to Count II, a second-degree 
14 felony, possession of a controlled substance in a drug free zone; 
15 and to Count IV, possession of a dangerous weapon by a restricted 
16 person, a third-degree felony. The State will move to dismiss 
17 Counts I and III. 
18 In that regard the parties have agreed that a pre-
19 sentence report may be prepared. The Court will issue a 
20 statement of probable cause after sentencing, commitment on the 
21 sentence will be stayed pending defendant's right to appeal. I 
22 think that pretty well covers it. 
23 THE COURT: Mr. Candelario, it's a second-degree felony 
24 and a third-degree felony. Those felonies carry the following 
25 potential sentences, 1 to 15 years at the Utah State Prison for 
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1 the second-degree felony and zero to 5 years at the Utah State 
2 Prison for the third-degree felony. The fines are $18,000 and 
3 $9,250 respectively. So there's — those are the potential 
4 maximum penalties that would be applicable by the Court at the 
5 time set for sentencing. 
6 You are giving up some Constitutional rights. I'm going 
7 to review those with you. Before I do that let me ask, are you 
8 under the influence of any medication of any sort? 
9 MR. CANDELARIO: No. 
10 THE COURT: How about drugs or alcohol? 
11 MR. CANDELARIO: No. 
12 THE COURT: All right. Do you read the English 
13 language? 
14 MR. CANDELARIO: Yes, sir. 
15 THE COURT: Have you had an opportunity to review this 
16 statement of defendant with your Counsel? 
17 MR. CANDELARIO: Yes, a little bit of it. I'd like to 
18 go through it again later on. 
19 THE COURT: Okay. Do you have any questions about what 
20 you're doing today? 
21 MR. CANDELARIO: No. Me and my attorney, we covered 
22 that. 
23 THE COURT: All right. The rights you give up are as 
24 follows: a right to a speedy trial by a public impartial jury. 
25 That also carries with it a presumption of innocence. Indeed I 
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1 instruct the jury that you are presumed to be innocent, and they 
2 must start with that presumption. You have the right to remain 
3 silent, because again, you're under no obligation to prove your 
4 innocence because you're presumed to be innocent. 
5 You have the right to a speedy trial by a public 
6 impartial jury, the right to have a lawyer present. If you can't 
7 afford one, for one to be appointed for you, and for that lawyer 
8 to assist you in the defense of your particular case, including 
9 the cross examination of various witnesses. 
10 You'd have the right also to compel the attendance of 
11 any witnesses who you thought were important to the case, and you 
12 may do that at no cost to yourself. You also have the right to 
13 require the State of Utah pursuant to the procedures associated 
14 with trial to prove each of the elements of the charges brought 
15 against you beyond a reasonable doubt. 
16 So you are pleading to Count II, and Count II the State 
17 would have to show the following elements: that on or about 
18 February 24th, 2006 in this county you knowingly and intentionally 
19 possessed or used a controlled substance -- in this case 
20 methamphetamine — and that you committed it within 1,000 feet of 
21 a protected structure or facility pursuant to the code. 
22 Then as to Count IV, purchase, transfer, possession or 
23 use of a dangerous weapon by a restricted person, the State would 
24 have to show that on that same date in the same location you 
25 intentionally and knowingly agreed, consented, offered or 
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1 arranged to purchase, transfer, possess, use or have under your 
2 control, or you did intentionally, knowingly purchase, transfer, 
3 possess or use or have under your control a dangerous weapon, in 
4 this case a knife, and you were on probation for a felony. 
5 All of these rights you are giving up today by the entry 
6 of this plea. You understand that you are doing this? 
7 MR. CANDELARIO: That's the sery plea, right? 
8 THE COURT: That's correct. 
9 MR. CANDELARIO: Okay. That covers me for an appeal 
10 right, but yeah, I've been through these procedures before, but -
11 -
12 THE COURT: Okay, 
13 MR. CANDELARIO: And I —- I guess I was used to the 
14 other procedures that you go through, the only — saying that you 
15 give up your right to an appeal process, and the sery plea is 
16 different. 
17 THE COURT: Right. 
18 MR. CANDELARIO: From what I understand, right? 
19 THE COURT: Well, I don't know what you understand. 
20 What you are giving up today are the rights associated with a 
21 trial, and you of course limit some of your rights on appeal. 
22 Those rights are really ones associated with whether or not some 
23 mistake was made during the trial itself because you don't have 
24 the trial. Of course, you don't have the ability to proceed. 
25 MR. CANDELARIO: Yes, I (inaudible). 
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give 
You certainly 
al, and that appeal is preserved by this 
CANDELARIO: 
COURT: Are 
Okay, I understand. 
you giving this — giving 
your own free will and choice? 
CANDELARIO: 
COURT: 
Yes, sir. 
This is your decision, right? 
CANDELARIO: 
COURT: And 
CANDELARIO: 
COURT: 
(Defendant 
THE COURT: 
All 
This is my decision. 
no one is forcing you to 
No. 
right. Go ahead and sign 
signs statement in open court) 
Counsel, would you provide a 
all of 
do this' 
these 
? 
the plea. 
factual basis 
for the acceptance of the plea? 
MR. SEARLE: Yes, your Honor. On the date and time — I 
always hate when people do that. 
THE COURT: February 20 --
MR. SEARLE: On February 24th, 2006 Mr. Candelario, 
who was on parole from the Utah State Prison was stopped by 
Officer Wayman of the Tooele City Police Department for speeding. 
During that time frame agents from Adult Probation and Parole 
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1 were contacted. They responded to the scene. A search of 
2 Mr. Candelario's property, vehicle and person was undertaken at 
3 the scene. Two knives -- excuse me, methamphetamine was located 
4 at the scene along with two knives in a vehicle registered to him 
5 and occupied solely by him. Upon arrival at the jail in a search 
6 by Tooele County Sheriff's personnel other methamphetamine was 
7 located on his person at that time. 
8 THE COURT: All right. Mr. Candelario, as to Count II, 
9 illegal possession or use of a controlled substance in a drug 
10 free zone, a second-degree felony, how do you plead? 
11 MR. CANDELARIO: I plead guilty to it. 
12 THE COURT: And as to Count IV, purchase or possession 
13 of a dangerous weapon, a third-degree felony, how do you plead? 
14 MR. CANDELARIO: I plead guilty. 
15 THE COURT: All right. Based upon those pleas the Court 
16 will dismiss Counts I and II — I and III today. You have until 
17 the time you are sentenced within which to withdraw this plea, 
18 and you may do that simply by providing in writing the basis why 
19 you think the plea should be withdrawn. Ultimately it's 
20 presented to me and the lawyers may argue about whether I should 
21 or should not grant that, but you — that's the way you preserve 
22 it, and that's the way you ask for it, and you lose it if you 
23 don't do that prior to the time of sentencing. 
24 We're going to set sentencing for the 31st of July at 10 
25 o'clock. We'll ask Adult Probation and Parole to prepare a pre-
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sentence report, and your lawyer will get a copy of that. The 
State will get one. I'll get one. You'll have a chance to 
review it, and then we'll put sentencing — we'll have sentencing 
on that day. Okay? Thank you. 
MR. CANDELARIO: Thank you, your Honor. 
MR. NIELSON: Thank you. 
(Hearing concluded) 
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ADDENDUM E 
IN THE _ JUDICIAL DISTRICT COXJRT 
Tnnar.T! COUNTY, STATE OF UTAH 
•SHIRE 
STATE OF UTAH, 
Plaintiff, 
vs. 
\J$*4^ww> 
Defendant. 
STATEMENT OF DEFENDANT 
IN SUPPORT OF GUILTY PLEA 
AND CERTIFICATE OF COUNSEL 
Case No, dC^l%On(^ $ 
(f TbW Judicial District" 
.-* MJL&2006 
I, ?_(L/HAn C(7t\<4ejh/» . hereby acknowledge and certiiydfrat I havere£8UNTY 
advised of and that 1 understand the following facts and ri ghts: beputyciarfr 
Notification of Charges 
I am pleading guilty (or no contest) to the following crimes: 
Degree Crime & Statutory 
Provision 
B. CrtlW j/ 
C. 
ln£ 
Z&L 
Punishment 
MinMax and/or 
Minimum Mandatory 
^ ^ ^ t x t ^ 
Q-i£ 
4*«VN 
-tf<V%s;o, 
D. 
1 
Wv> 
u n 
I have received a copy of the (Amended) Information against me. I have read it, or 
had it read to me, and I understand the nature and the elements of crime(s) to which I am 
pleading guilty {or no contest). 
, The elements of the crime(s) to which I am pleading guilty (or no contest} are: 
UA*>*jQ«r*i j ^ / £ - ^ , 
4^\ a /-r.4<f^<y 
I understand that by pleading guilty I will be admitting that I committed the crimes 
listed above. (Or, if T am pleading no contest, I am not contesting that I committed the 
foregoing crimes). I stipulate and agree (or, if I am pleading no contest, I do not dispute or 
contest) that the following facts describe my conduct and the conduct of other persons for 
which I am criminally liable. These facts provide a basis for the court to accept my guilty 
(or no contest) pleas and prove the elements of the crime(s) to which I am pleading guilty 
(or no contest):,* 
$nfp ,n IIJLSU, ^o^t LjrtosvJ*. LAJ<^fi\ H A? ?? 
^fatL <t (; t>U\ stL«**Ct Lrns^-U
 f tjj^sUn, lt*~y~< ~S«*f & 
X/W?- /**- P*.1^J* _ 
Waiver of Constitutional Rights 
I am entering these pleas voluntarily. I understand that I have the following rights 
under the constitutions of Utah and of the United States. I also understand that if I plead 
guilty (or no contest) 1 will give up all the following rights: 
Counsel: I know that I have the right to be represented by an attorney and that if I 
cannot afford one, an attorney will be appointed by the court at no cost to me. I understand 
2 
that I might later, if the judge determined that I was able, be required to pay for the 
appointed lawyer's service to me. 
Ifh ave not) (have) waived my right to counsel. If I have waived my right to counsel, 
ave done so knowingly, intelligently, and voluntarily for the following reasons: 
If I have waived my right to counsel, 1 certify that I have read this statement and that 
I understand the nature and elements of the charges and crimes to which I am pleading guilty 
(or no contest). I also understand my rights in this case and other cases and the 
consequences of my guilty (or no contest) plea(s). 
If I have not waived my right to counsel, my attorney \s^t>u^^n^^k M A O A T 
My attorney and I have fully discussed this statement, my rights, and the consequences of 
my guilty (or no contest) plea(s). 
Jury Trial, I know that I have a right to a speedy and public trial by an impartial 
(unbiased) jury and that I will be giving up that right by pleading guilty (or no contest). 
Confrontation and cross-examination of witnesses, I know that if I were to have 
a trial, a) I would have the right to see and observe the witnesses who testified against me 
and b) my attorney, or myself if I waived my right to an attorney, would have the opportunity 
to cross-examine all of the witnesses who testified against me. 
Right to compel witnesses. I know that if I were to have a trial, I could call 
witnesses if I chose to, and I would be able to obtain subpoenas requiring the attendance and 
testimony of those witnesses. If I could not afford to pay for the witnesses to appear, the 
State would pay those costs. 
Right to testily and privilege against self-incrimination* I know that if I were to 
have a trial, I would have the right to testify on my own behalf I also know that if I chose 
not to testify, no one could make me testify or make me give evidence against myself-1 also 
know that if I chose not to testify, the jury would be told that they could not hold my refusal 
to testify against me. 
Presumption of innocence and burden of proof. 1 know that if I do not plead 
guilty (or no contest), I am presumed innocent until the State proves that I am guilty of the 
charged crime(s). If I choose to fight the charges against me, I need only plead "not guilty," 
and my case will be set for a trial. At a trial, the State would have the burden of proving 
3 
each element of the charge(s) beyond a reasonable doubt. If (he trial is before a jury, the 
verdict must be unanimous, meaning that each juror would have to find me guilty. 
I understand that if I plead guilty (or no contest), 1 give up the presumption of 
innocence and will be admitting that I committed the crime(s) stated above. 
Appeal I know that under the Utah Constitution, if I were convicted by $* juiy or 
judge, 1 would have the right to appeal my conviction and sentence. If I could not afford the 
costs of an appeal, the State would pay those costs for me. I understand that I am giving up 
my right to appeal my conviction if I plead guilty (or no contest). I understand that if I wish 
to appeal my sentence I must file a notice of appeal within 30 days after my sentence is 
entered. 
I know and understand that by pleading guilty, I am waiving and giving up all 
the statutory and constitutional rights as explained above. 
Consequences of Entering a Guilty (or No Contest) Plea 
Potential penalties, I know the maximum sentence that may be imposed for each 
crime to which I am pleading guilty (or no contest). I know that by pleading guilty (or no 
contest) to a crime that carries a mandatory penalty, I will be subjecting myself to serving 
a mandatory penalty for that crime, I know my sentence may include a prison term* fine, or 
both. 
I know that in addition to a fine, an eighty-live percent(85%) surcharge will be 
imposed. I also know that I may be ordered to make restitution to any victim(s) of my 
crimes, including any restitution that may be owed on charges that are dismissed as part of 
a plea agreement. 
Consecutive/concurrent prison terms* I know that if there is more than one crime 
involved, the sentences maybe imposed one after another (consecutively), or they may run 
at the same time (concurrently). I know that I may be charged an additional fine for each 
crime that I plead to. I also know that if I am on probation or parole, or awaiting sentencing 
on another offense of which I have been convicted or which I have plead guilty (or no 
contest), my guilty (or no contest) plea(s) now may result in consecutive sentences being 
imposed on me. If the offense to which I am now pleading guilty occurred when I was 
imprisoned or on parole, 1 know the law requires the court to impose consecutive sentences 
unless the court finds and states on tlie record that consecutive sentences would be 
inappropriate. 
4 
Pica agreement. My guilty (or no contest) plea(s) (is/are) (is/are not) the result of 
a plea agreement between myself and the prosecuting attorney. AH the promises, duties, and 
provisions of the plea agreement, if any, are fully contained in this statement, including those 
explained below: , . 
*~fi>#«-*-~( 
Trial judge not bound. I know that any charge or sentencing concession or 
recommendation of probation or suspended sentence, including a reduction of the charges 
foT sentencing, made or sought by either defense counsel or the prosecuting attorney are not 
binding on the judge. I also know that any opinions they express to me as to what they 
believe the judge may do are not binding on the judge. 
Defendant's Certification of Voluntariness 
I am entering this plea of my own free will and choice. No force, threats, of unlawful 
influence of any kind have been made to get me to plead guilty (or no contest). No promises 
except those contained in this statement have been made to me. 
I have read this statement, or I have had it read to me by my attorney, and I 
understand its contents and adopt each statement in it as my own. I know that I am free to 
change or delete anything contained in this statement, but I do not wish to make any changes 
because all of the statements axe correct. 
I am satisfied with the advice and assistance of my attorney. 
lam, years of age. I have attended school through the grade. I can read 
and understand the English language. If I do notunderstand English, an interpreter has been 
provided to me. I was not under the influence of any drugs, medication, or intoxicants 
which would impair my judgment when I decided to plead guilty. I am not presently under 
the influence of any drug, medication, or intoxicants which impair my judgment. 
I believe myself to be of sound and discerning mind and to be mentally capable of 
understanding these proceedings and die consequences of my plea. I am free of any mental 
5 
disease, defect, or impairment that would prevent me from understanding what I am doing 
or from knowingly, intelligently, and voluntarily entering my plea. 
I understand that Ifl want to withdraw my guilty (or no contest) plea(s), I must 
file a written motion to withdraw my plea(s) before sentence is announced* I 
understand that for a plea held in Abeyance, a motion to withdraw from the plea 
agreement must be made within 30 days of pleading guilty or no coptest. I will only 
be allowed to withdraw my plea if i show that it was not knowingly and voluntarily 
made. I understand that any challenge to my plea(s) made after sentencing must be 
pursued under the Post-Conviction Remedies Act in Title? 78, Chapter 35a, and Rule 
65C of the Utah Rules of Civil Procedure* 
Dated this ^ a^day of Jt^~&-
 9 2^j[. 
Certificate of Defense Attorney 
1 certify that I am the attorney for <£iti^<fr~ (^<^*CJt>^^ the defendant 
above, and that I know he/she has read the statement or that I have read it to him/her; I have 
discussed it with him/her and believe that he/she fully understands the meaning of its 
contents and is mentally and physically competent To the best of my knowledge and belief, 
after an appropriate investigation, the elements of the crime(s) and the factual synopsis of 
the defendant's criminal conduct are correctly stated; and these, along with the other 
representations and declarations made by the defendant in the foregoing affidavit, are 
accurate and true. 
ATTORNEY FOR DEFENDANT 
Bar No. ^</ / / -
6 
Certificate of Prosecuting Attorney 
I certify Hint I am th^ attorney for the State of Utah in the case against. 
PJUvu^ CJ*~\ CIL&ASUS . defendant. I have reviewed this Statement of Defendant 
and find that the factual basis of the defendant's criminal conduct which constitutes the 
offense(s) is true and correct. No improper inducements, threats, or coercion to encourage 
a plea has been offered defendant, The plea negotiations are fully contained in the 
Statement and in the attached Plea Agreement or as supplemented on the record before the 
Court, Tliere is reasonable cause to believe that the evidence would support the conviction 
of defendant for the offense(s) for which the plea(s) is/are/<©tered andthafTIt& acceptance 
of the plea(s) would serve the public interest. 
PROSEC 
Bar No 
7 
Order 
Based on the facts set forth in the foregoing Statement and the certification of the 
defendant and counsel, and based on any oral representations in court, the Court witnesses 
the signatures and finds that defendant's guilty (or no contest) plea(s) is/are froely, 
knowingly, and voluntarily made. 
IT IS HEREBY ORDERED that the defendant's guilty (or no contest) plea(s) to the 
crjme(s) set forth in the Statement be accepted and entered. 
Dated this ^ day of Cfiv«- , 260^ . 
DISTRICT COURT 
ADDENDUM F 
-1-
IN THE THIRD JUDICIAL DISTRICT COURT 
OF TOOELE COUNTY, STATE OF UTAH 
STATE 
ELMER 
OF UTAH, 
vs 
ANTHONY 
Plaintiff, ) 
CANDELARIO, ) 
Defendant. ) 
J*3^ •*£*% W^r^, 
Case No. 061300148 
Sentencing 
Electronically Recorded on 
August 7, 2006 
BEFORE: THE HONORABLE STEPHEN KOURIS 
Third District Court Judge 
APPEARANCES 
For the Plaintiff: Gary K. Searle 
Tooele County Attorney 
47 S. Main Street 
Tooele, UT 84074 
Telephone: (435)843-3120 
For the Defendant: Francis J. Nielson 
ARNOVITZ, SMITH & NIELSON 
44 W. 300 S. Ste. 1108 
SLC, UT 84101 
Telephone: (801)363-5436 
Transcribed by: Beverly Lowe, CSR/CCT 
1909 South Washington Avenue 
Provo, Utah 84606 
Telephone: (801) 377-0027 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
over 
fact 
the 
P R O C E E D I N G S 
(Electronically recorded on August 7 
MR. 
THE 
MR. 
NIELSON: 
COURT: 
NIELSON: 
on Friday? 
.THE 
• 
MR. 
THE 
MR. 
THE 
MR. 
COURT: 
NIELSON: 
COURT: 
NIELSON 
COURT: 
NIELSON 
Your Honor, Elmer Candel 
Thank you. 
Did the Court get the in 
-2-
, 2006) 
ario? 
formation I sent 
Actually, I got it today as a matter of 
Oh, okay. 
It's right here. 
Do you need some time to 
I think I have, actually. 
Okay. I think where we 
Court was going to consider probation, but 
concerns about the origin of this $3700. So we 
toge 
came 
I re 
don' 
ther in 
from a ] 
THE 
ad it ri 
hopes that that shows the Court tha 
bona fide source and no illegal — 
COURT: 
ght? $2, 
t know where the 
MR. 
THE 
MR. 
affidavit — 
THE 
NIELSON 
COURT: 
NIELSON 
Well, only a portion of it 
000 of it, at least, came 
look at it? 
left it last time 
the Court had some 
put this package 
t the money was --
did, right? Did 
from the loan. We ' 
other 17 came from; am I right about that? 
Well, as I — 
Or did I misread it? I — 
Did you have a chance to 
Mr. Candelario's affidavit? 
COURT: I did read the affidavit, 
look at his 
but I'm wondering 
~3
~ 
1 about supporting evidence concerning the 1750. 
2 MR. NIELSON: There's copies of the checks and there's a 
3 letter from Stacy Cardinas indicating that he -- if he wanted 
4 cash back he would get — do that business with the tellers of 
5 the bank. As to actually showing the cash back, all we have 
6 really is copies of the check and his testimony that he did get 
7 some of this money from cashing checks and $2,000 from a loan. 
8 THE COURT: Okay. I have to also tell you that since 
9 last week, aside from the monetary issue, the other issue that I 
10 wanted to look into was I wanted to look into the whole parole 
11 issue and how he has done on parole, because the last thing I'm 
12 going to do is give AP&P a job that they — that will take most 
13 of their resources to handle. How long has he been on parole? 
14 MR. NIELSON: Would the Court like him to address that 
15 or — 
16 THE COURT: Sure. 
17 MR. NIELSON: Okay. 
18 MR. CANDELARIO: Well, the first time I was out I was 
19 out for 31 months, and went back for a dirty UA -- substance. 
20 The second time was like a year. Every time I've been out it's 
21 close to a year. 
22 THE COURT: Okay. 
23 MR. CANDELARIO: So it's been about a year. 
24 THE COURT: What violated you that time? 
25 MR. CANDELARIO: Substance. Everything has to do with 
- 4 -
1 substance abuse. 
2 THE COURT: There's never been one that's been violent? 
3 MR. CANDELARIO: No. 
4 THE COURT: There's never one that's been — involved 
5 beating up your girlfriend? 
6 MR. CANDELARIO: No. Not at all, sir. 
7 THE COURT: You've been violated four different times? 
8 MR. CANDELARIO: Yeah, for substance abuse. 
9 THE COURT: Well, the problem I have is that I can't 
10 think of what to put together that will work for you, because if 
11 you're not obeying parole, people knowing that you instantly go 
12 back to prison, what makes you — what makes me think that you're 
13 going to obey me in terms of what I'm saying? I've got the AP&P 
14 people that are already overworked, and if they have to babysit 
15 you everyday that's just not worth it. 
16 MR. CANDELARIO: I'm just asking for a chance. 
17 THE COURT: Well, you've had four. 
18 MR. CANDELARIO: This time I — 
19 THE COURT: Answer my question. 
20 MR. CANDELARIO: Yes, I am. I have to be honest, I 
21 didn't really take life that serious during then until I had my 
22 babies. That really changed my life. I believe it's my time, 
23 you know. I'm just asking the Court for guidance. I can make 
24 it. I can expel from all this. I'm just asking for some help. 
25 MR. NIELSON: There's a couple of programs, your Honor, 
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1 that I'm familiar with. One is First Step House. The other is 
2 Volunteers of America. I'm rather confident we could probably 
3 get him in those programs. 
4 THE COURT: Are they both inpatient? 
5 MR. NIELSON: They're both --
6 THE COURT: I don't think VOA is. 
7 MR. NIELSON: — inpatient and outpatient, as I 
8 understand it. They have an intensive outpatient program where 
9 they're monitor tested regularly, and then sometimes they'll put 
10 an ankle monitor on the evenings and let them work during the 
11 day. Or we could — if the Court felt better about it we could 
12 get an inpatient program. 
13 THE COURT: Mr. Hansen, do you have any input to this? 
14 (Counsel is not standing by the microphone. The 
15 following portion is extremely hard to hear. Therefore 
16 many inaudible words not able to be transcribed.) 
17 MR. HANSEN: He may have been violated for the reasons 
18 he stated, but there were other violations (inaudible) during 
19 those parole periods. The issue of treatment is prison with 
20 the programs he just mentioned, none of them are going to take 
21 him because the underlying offense and the reason he's on parole 
22 is for aggravated arson. He has a history of violence, and no 
23 program — no inpatient program, to my knowledge, in the State of 
24 Utah will accept anybody with a history of violence (inaudible) 
25 like that. So there are (inaudible). Although we went back for 
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1 those stated reasons, there were alternatives in each one. 
2 THE COURT: Tell me, when you say alternatives, what do 
3 you mean? 
4 MR. HANSEN: It means he may have been dirty (inaudible) 
5 in going to counseling or an additional counseling or something 
6 else like this (inaudible). I mean you just don't go back to 
7 prison now for a dirty UA. I mean you have to build up a history 
8 of it to go back, you know, on each occasion on this point. So 
9 — unless it's something like this where there have been 
10 felonies. 
11 THE COURT: Okay. All right. 
12 MR. HANSEN: And then he had no assault on one of those 
13 occasions. 
14 THE COURT: Okay. 
15 MR. HANSEN: But again, in regards, it's the underlying 
16 offense that precludes him from any of the inpatient treatment 
17 programs other than what's available at the prison. 
18 THE COURT: And that's a first degree aggravated arson? 
19 MR. HANSEN: That's a first degree aggravated arson five 
20 to life. 
21 THE COURT: Okay. Mr. Searle, do you have any input at 
22 this point? 
23 (Counsel is not standing by the microphone. The 
24 following portion is extremely hard to hear. Therefore 
25 many inaudible words not able to be transcribed.) 
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1 MR. SEARLE: I have — I know that Mr. Candelario and 
2 Mr. Nielson were provided those documents (inaudible) our file. 
3 We have (inaudible) Mr. Candelario had indicated to his attorney 
4 that his wife needed those funds (inaudible) documents, and we've 
5 released that to her to be able to pay those documents. 
6 Now, we have — there was — not a lot was found in 
7 Candelario's personal use that day, corroborating out of personal 
8 use. I mean, it wasn't a ton of (inaudible). I believe just 
9 over a gram of methamphetamine, just maybe over two grams of 
10 heroin, I believe. We view that as personal use, and provided 
11 those documents (inaudible). We really (inaudible) based on 
12 those facts of what he provided to us (inaudible) provided those 
13 documents and supporting documents (inaudible). 
14 THE COURT: That's right. 
15 MR. SEARLE: In addition to what they had provided, I 
16 don't -- I really don't have a lot of input on Mr. Candelario. 
17 He's in prison. I don't know — and this is of Mr. Hansen, I 
18 honestly cannot tell the Court how it works, if they're being 
19 held at the Utah State Prison for parole violation and asking to 
20 be put on probation. That's a request that I've never had to 
21 deal with. 
22 I don't know how that works, honestly, and I — anything 
23 I can tell the Court I'd just be pulling out of a hat. So I 
24 don't know how Mr. Candelario, how it would work with him being 
25 violated and in prison and then this Court sentencing him on 
1 probation. Maybe Mr. Hansen can address that because I honestly 
2 don't know. 
3 THE COURT: Does that overlap somehow? How does that 
4 work? 
5 MR. HANSEN: Well, it presents some problems. One, 
6 because I don't believe we're going to drop the parole violation 
7 involved anyway, based on this. What I believe (inaudible) and 
8 then they make their adjudication comment basis of that, which 
9 means he's going to prison, and it's up to the board when he's 
10 getting out. We have had that a couple times, but when you have 
11 two masters to serve, you can't serve two — it's difficult to 
12 serve two masters. Board of Pardons (inaudible). Again, if he 
13 violates 'che Court sends him to prison (inaudible) . I think he 
14 understands — 
15 THE COURT: Right. So in other words — 
16 MR. HANSEN: — technical difficulties is what we're 
17 going to have to deal with. 
18 THE COURT: Right. So in other words, if he gets — if 
19 I put him on three years probation for this charge and he gets 
20 released from prison, he's going to be on parole and he's going 
21 to be on probation. 
22 MR. HANSEN: That's correct. There's no saying when 
23 he's going to be released from prison. He could be — I believe 
24 the guidelines call for at least 30 months in prison. So what 
25 we're looking at basically is maybe six months probation, if he 
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1 follows those guidelines, and (inaudible). 
2 THE COURT: Right. 
3 MR. HANSEN: Then he's going back — this is his fourth 
4 time, he's going back. One other thing I neglected to mention. 
5 When they arrested him on the house (inaudible) it seems -- I 
6 don't know whether (inaudible) because he had surveillance 
7 cameras all around his house to (inaudible) officers coming in 
8 (inaudible). We don't view this as personal use (inaudible). 
9 THE COURT: Okay. Well, it sounds like we're kind of in 
10 a problem here because one of the problems is that if I send you 
11 to prison you might actually spend less time than if I put you on 
12 probation. If I could be assured that if I put you on probation 
13 you would be released, for instance, to the Odyssey House in the 
14 next month, and if you took one step out of that Odyssey House 
15 I'd put you in prison, I would be okay with that. 
16 Same thing with First Step House. I don't have as good 
17 of success with VOA, but that's certainly an option. The problem 
18 I have is that I'm doing something here that I don't know what's 
19 going to happen, because if they choose to keep you in for 
20 another year or two years, then you get out and effectively this 
21 is a meaningless sentence at that point. 
22 So that having been said, I really — I hoped that I 
23 could have found some sort of inpatient drug program to put you 
24 in because I think that's where you need to be, but I don't see 
25 that being an option. 
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1 So that other being said, I'm going to send you to 
2 prison on the second degree felony, second degree on the -- let's 
3 see, second degree felony one to fifteen, as well on the zero to 
4 five on the third degree felony for your second count. Those 
5 will run concurrent to each other and they'11 run consecutive to 
6 what you're in for now. Good luck to you, sir. 
7 MR. NIELSON: Your Honor, would it be appropriate 
8 pursuant to our plea bargain to add to the sentencing the Court 
9 agree to issue a statement of probable cause and give him 
10 permission to appeal the issues raised in the motion to suppress? 
11 THE COURT: Did we enter a sery plea; is that what 
12 you're saying? 
13 MR. NIELSON: Yeah, we did. 
14 THE COURT: Is that what we entered? 
15 MR. SEARLE: We did. It was dispositive. Mr. Nielson 
16 and I argued before Judge Skanchy on the matter. 
17 THE COURT: Okay. 
18 MR. SEARLE: He took some time on this, some time to 
19 look in chambers, review everything submitted, and then he came 
20 back. Yeah, we dismissed a couple of counts, he pled to a couple 
21 of counts. 
22 THE COURT: Okay. 
23 MR. SEARLE: And we agreed that because it was just an 
24 issue of law. It was dispositive one way or the other how that 
25 motion came down. 
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1 THE COURT: Gotcha. That other being said, the sentence 
2 that I've already made will be subject to the appeal of the 
3 motion that was raised in the suppression hearing, and therefore 
4 this is a sery plea. Then if in fact if the Court of Appeals 
5 agrees with you then obviously this whole thing — a dispositive 
6 motion is going to throw all the evidence out and then this 
7 sentence at that point will be vacated. All right? 
8 MR. NIELSON: Okay. Thank you. 
9 (Hearing concluded) 
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